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I. THE FACTS  
 

1. The Applicant joined the Bank on 31 March 2004 as Chief Pension Officer, and was, until his 
separation in 2013, Head, Staff Retirement Plan Unit, (SRPU) of the Bank at the Temporary 
Relocation Agency, in Tunis, Tunisia.  
 

2. In February 2012 the Applicant was diagnosed with a medical condition which required 
urgent treatment in London, United Kingdom. He was subsequently placed on sick leave for 
five weeks from 22 May to 26 June 2012 and received a clean bill of health in November 
2012 which was reconfirmed after new tests in December 2012.  
 

3. The Applicant’s secretary, Ms. M., passed away on 5 October 2012 due to a brain 
hemorrhage. At the time of her death she had been pregnant. The Applicant was informed, 
upon advice from Mr. B. of the Security Unit, and for security reasons, that he should not 
attend the burial of Ms. M. The Applicant was subsequently also advised not to attend a 
meeting with the family of Ms. M. to discuss her benefits and entitlements.  
 

4. On 11 October 2012 the Applicant was informed by the Acting Director, CHRM, that the 
Bank’s Administration had begun an investigation against him after receiving numerous 
complaints alleging that he had subjected Ms. M. to harassment, intimidation and threats 
throughout her period of employment with the Respondent. 
 

5. An Investigation Committee was tasked with the investigation of these complaints. The 
Committee began hearing witnesses on 18 October 2012 and completed its hearings on 22 
November 2012 after having received oral testimony from 25 witnesses. The Applicant 
appeared before the Committee on three occasions and also responded by a written 
memorandum to the allegations against him.  
 

6. In a memorandum dated 29 November 2012 and addressed to the President of the Bank, 
the Applicant sought the latter’s approval to resign with effect from 31 May 2013 for health 
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reasons. On the same day the President annotated the memorandum with the words 
”resignation accepted”, “Mr. G. has done a very good job for the Bank” and “please advise”. 
The annotation was addressed to CSVP. 

 
7. The Investigation Committee held several working meetings and deliberated from 23 

November 2012 to 10 January 2013. On 16 January 2013 the Applicant was informed that 
the Committee had received additional evidence which necessitated the extension of its 
work and that management would convey the findings of the Committee to him by no later 
than 31 January 2013. The decision of the Committee was delayed beyond 31 January 2013.  

 
8. On 18 February 2013, the Applicant wrote to the Acting Director enquiring about the 

Investigation Committee’s report. On 19 February 2013 the Acting Director, CHRM, in 
writing, apologized for the delay and advised the applicant that the Committee’s Report 
would be communicated to him before the end of February 2013. That did not occur. On 1 
March 2013, the Applicant received a letter from the Acting Director, CHRM, which stated: 

 
“Upon review of the enquiry’s findings, Management has concluded that the 
available evidence, while not sufficient to justify a disciplinary charge of 
harassment, is sufficient to support a charge of misconduct in violation of 
Staff Regulation 3.5 and Section 4.3 of the Code of Conduct for Bank staff. 
Specifically, there is evidence, including your own testimony, which shows that 
you exceeded prudent limits in your involvement in your subordinate’s 
personal life. 
There are certain matters arising from the enquiry that are being verified and 
you may be called upon to respond to further questions on the subject. 
However, Management has decided, taking account of your medical situation, 
and the length of time already taken by the enquiry, not to institute 
disciplinary charges against you, and to proceed with arrangements for your 
separation effective 31 May 2013. 
To this end, you will be placed on administrative leave effective 1 April 2013.” 

 
9. On 2 July 2013, the Applicant was provided with a redacted version of the Report of the 

Investigation Committee. The version of the Report provided to the Applicant did not 
contain the identities of the witnesses who testified against him or the verbatim transcripts 
of the Committee’s hearings and the annexes to the Report. The finding of the Committee 
was that “the Committee believes that the allegations of harassment against Mr. G. are well 
founded”.  

 
10. On 20 May 2013, the Applicant requested that the Vice President, Corporate Services, CSVP, 

review and rescind the decision taken by Management as stated in the letter of 1 March 
2013. In a letter dated 21 June 2013, the Vice President rejected this request on the basis 
that the decision was justified.  
 

11. On 4 July 2013 the Applicant appealed to the Staff Appeals Committee for redress. On 24 
February 2014, the Staff Appeals Committee ruled that the appeal was inadmissible. 
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II. ARGUMENTS OF THE PARTIES 

 
The Applicant 

 
12. The Applicant submitted that the decisions he contests are “administrative decisions” which 

this Tribunal has the power to review as they adversely affected his “status as employee of 
the Bank and caused him considerable harm”. These six decisions are: 

 
(i) To unlawfully undertake and carry out investigations in disrespect of the Applicant’s 

due process rights. 
(ii) To assert, as an outcome of the investigation that the “evidence, while not sufficient 

to justify a disciplinary charge of harassment, is sufficient to support a charge of 
misconduct in violation of Staff Regulation 3.5 and Section 4.3 of the Code of 
Conduct for Bank staff”. 

(iii) To place the Applicant on administrative leave with effect from 1 April 2013. 
(iv) To refuse the Applicant protection against defamation and full rehabilitation and 

restoration of his reputation. 
(v) To refuse to compensate the Applicant for the damages he suffered in consequence 

of the unlawful investigations and decisions taken against him. 
(vi) To unduly delay the appeal proceedings lodged by the Applicant with the Staff 

Appeals Committee and the latter’s declaring his appeal irreceivable. 
 

13. In support of the contention that the decision by the Respondent to investigate the 
complaints of harassment was unlawful and in violation of his due process rights, the 
Applicant raised certain procedural complaints, namely, that (i) the decision to undertake 
investigations against him was taken with an improper motive, (ii) the investigation was 
conducted without respecting his right to be heard and to cross-examine witnesses, (iii) the 
composition of the Investigation Committee was irregular, and (iv) the investigation was not 
finalized within a reasonable time.  
 

14. On the aspect of improper motive the Applicant states: 
 

“The circumstances of the present case strongly suggest that the 
investigations were undertaken for an improper purpose, e.g. to satisfy Ms. 
M.’s family (the latter might have alleged harassment with the aim of 
receiving compensation, considering that their bread-earner had passed away) 
and to uphold the impression in the Tunisian society that the Bank was taking 
action. However, the undertaking of investigations may not be motivated by 
such purposes. This constitutes misuse of power and the improper motive 
seriously taints the investigation.” 

 
15. In support of the claim that his due process rights were violated, the Applicant contended 

that he had not been given a copy of the complaints against him. He was also not advised of 
the identity of his accusers. The Applicant submitted that his inability to properly defend 
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himself and to cross-examine witnesses during the course of the investigation vitiated any 
finding of misconduct against him.   
 

16. In respect of the alleged irregular composition of the Investigation Committee, it was 
alleged that one of the members of the Committee, Mr. B., (who had advised the Applicant 
not to attend the burial of Ms M. as well as the meeting with her family) had prior 
knowledge of the allegations against the Applicant and he would thus be a “biased witness” 
rather than “a neutral and objective investigator”.  

 
17. Paragraph 2.2 of the Bank’s Harassment Policy provides that: 

 
“Employees of the Bank have a responsibility to communicate clearly to their 
colleagues their objection to behavior they find offensive and would like to be 
stopped”. 

 
In this case, the “victim” of the Applicant’s alleged wrong doing never complained to him or 
sought relief through any of the Recourse Mechanisms within the Bank.   
 

18. It was further submitted that the Respondent had failed to comply with Paragraph 7.3.1 of 
its Harassment Policy, which, in relevant part, provides that: 
 

“The complainant may submit a complaint in writing, signed and dated, to the 
Director”.  
 

As Ms M. had not submitted a written complaint against the Applicant, the “numerous 
complaints” received by the Bank after her death do not suffice the requirement of a 
written, signed and dated complaint as envisaged by the Bank’s Harassment Policy. The 
Applicant contended that there was no complaint before the Respondent, therefor there 
can be no judge (nullo actore, nullus iudex). 
 

19. With regard to the undue delay of the investigation, the Applicant has made the following 
allegations: 
 

“… instead of speedily carrying out the investigations and handing the 
Applicant the Investigation Committee’s report in due time which would have 
spared him a lot of stress and damage to his reputation and health, to this day 
the Administration deliberately and unnecessarily protracts the endless 
investigation proceedings”.  

 
20. The Applicant argued that the Administration’s statement, as contained in the letter of 1 

March 2013, was a violation of his due process rights with consequential damage to his 
reputation for which he deserved compensation. According to the Applicant, the effect of 
the statement, was to change his status as an employee with a previously “spotless” record, 
to one who had been found guilty of misconduct. 
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21. The Applicant submitted that the decision to place him on “administrative leave” for a 
period of two months was in fact a suspension from duty, and even if it was with pay, it was 
well before his desired retirement date. The placement on administrative leave, in the 
context of accusations having been made against the Applicant and rumours circulating in 
the corridors of the Bank: 

 
“had the effect of keeping the Applicant away from the office as if he had been 
a persona non grata and also gave the false impression to the public that the 
Applicant had been found guilty of misconduct and therefore dismissed”.  

 
22. It was common cause that an article was published in the Tunisian press dealing with the 

death of Ms. M. and the allegations of harassment made against her superior. The article 
did not mention the Applicant by name. On the basis of this newspaper article it was argued 
that the Respondent had failed to observe strict confidentiality and to protect the Applicant 
from defamation in violation of the duty of care it owed to him. It had further failed to take 
remedial steps once the information had been leaked to the media.  

 
23. The final decision challenged was that of the Staff Appeals Committee to unduly delay the 

appeal proceedings and declare the Applicant’s appeal irreceivable. The Applicant suggested 
that, having regard to Staff Rule 103.08, which stipulates that the consideration of each case 
by the Appeals Committee shall be concluded within sixty days of receipt of the last written 
submission, his appeal ought to have been finalized by 11 January 2014, at the very latest. 
The Applicant has alleged that the Respondent: 

 
“deliberately protracted the appeal proceedings by requesting repeated and 
unjustified deadline extensions and thereby showed bad faith”.  

 
It was not before 5 April 2014 that he was eventually notified of the Staff Appeals 
Committee decision, some three months after the prescribed deadline. 

 
The Respondent 
 

24. The Respondent raised a preliminary objection to the admissibility of this Application. First, 
it submitted that the Applicant had failed to identify an “adverse administrative decision” 
within the meaning of Articles 3(1) and 2(1) of the Statute of the Tribunal.  Therefore, it 
submitted, the Application was not within the statutory competence of the Tribunal. 
Second, it argued that only decisions which arise from a breach of a staff member’s terms of 
appointment or conditions of employment are amenable to an appeal before the Tribunal 
and the decisions concerned did not arise from such a breach. 

 
25. The Respondent refuted the suggestion that the investigation was unlawful. It asserted that 

the allegations made by Ms. M.’s family and friends that she had experienced harassment at 
the instance of the Applicant, if proved to be true, would constitute serious misconduct. As 
a responsible international organization, the Respondent had a duty to its staff, including 
the Applicant and the deceased, to ascertain the truth or falsehood of the allegations. 
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Furthermore, the Bank’s Policy on Harassment and its Code of Conduct provides for zero 
tolerance for all forms of workplace harassment especially harassment of a sexual nature, 
and it was duty bound to investigate the allegations.  

 
26. In respect of the Applicant’s claim that he was denied due process by not being able to 

cross-examine the witnesses, the Respondent argued that the need for cross-examination 
did not arise and moreover, the witnesses who testified were largely corroborated by the 
Applicant’s own evidence.  

 
27. The Respondent denied the Applicant’s assertion that Mr. B. was biased. The fact that he 

was privy to information before the enquiry commenced, did not prejudice his professional 
judgment and objectivity. 

 
28. The Respondent conceded that the investigation process had taken slightly longer than 

envisaged, but submitted that this was due to the Investigation Committee’s diligent efforts 
to ensure that a thorough investigation was conducted. According to the Respondent, the 
delay was neither deliberate nor in bad faith.  

 
29. The Respondent submitted that Management’s decision to place the Applicant on 

“administrative leave” was based upon the decision to grant his wish to separate on health 
grounds and was not a disguised punitive measure. The Respondent argued that it has used 
administrative leave as a discretionary tool to respond to unforeseeable circumstances not 
covered by its Rules and Regulations. As the Applicant’s request for resignation was based 
on a serious medical condition, the Respondent reasoned that, following several months of 
enquiry into the allegations against the Applicant, placing him on paid administrative leave 
would enable him focus on his health and facilitate a smooth handover of the SRP Unit. It 
was on this basis that the Respondent took a decision not to institute disciplinary 
proceedings against the Applicant and to instead accept his resignation. In these 
circumstances, the Applicant was allowed to retire on the standard separation package. 

 
30. The Respondent contended that it had kept the investigation confidential and minimized all 

reputational risk for itself and its staff, including the Applicant, by treating the Report as 
strictly confidential with limited release within Senior Management. Consequently, the 
Respondent could not be held responsible for any leak to, and possible stigmatization in, the 
media over which it had no control.   
 

31. With regard to the allegations against the Applicant, the testimony of the witnesses before 
the Investigation Committee was that, (i) the Applicant would often telephone Ms. M. 
outside office hours; (ii) he had on a number of occasions told Ms. M. that she would not 
have secured a regular staff member position without his assistance; (iii) he asked her to 
perform tasks which were beyond her professional duties as secretary to the Unit and (iv) he 
had engaged in discussions of a very intimate nature with Ms. M. The Applicant, while 
initially denying some of these allegations, later admitted same. 
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III. REMEDIES SOUGHT 
 

32. The Applicant sought an order that the Application is receivable and that this Tribunal is 
competent to hear the matter. It also sought an order directing the Respondent to deliver a 
copy of the full Report of the Investigation Committee to the Applicant. In respect of the 
merits the Applicant sought an order, inter alia, that the investigation against the Applicant 
was unlawful and should be discontinued; that the Applicant’s placement on “administrative 
leave” be rescinded and the Applicant be issued with a written apology by the 
Administration, recognizing that he has been cleared of any wrongdoing. The Applicant also 
requested that he be awarded compensation for moral, career, psychological, emotional 
and health damages and ancillary relief such as interest and reimbursement of his legal 
expenses.  
 

33. The Respondent sought an order dismissing the Application as inadmissible, alternatively, an 
order dismissing the Application in its entirety for lacking merit. 
 

IV. THE LAW 
 
Admissibility 
 

34. In accordance with Rule XIV (8) of the Tribunal’s Rules of Procedure, an objection as to the 
admissibility of an application shall be heard before the Tribunal hears a matter on the 
merits. At the hearing of this matter, the Tribunal gave an order that the application was 
admissible.  
 

35. Article 3(1) of the Statute of this Tribunal reads: 
 

“The Tribunal shall be competent to hear and pass judgment upon any 
application by a member of the staff of the Bank contesting an administrative 
decision for the non observance of the contract of employment or the terms of 
appointment of such staff member”. 
 

In the same Statute “administrative decision” is defined as “a determination by the Bank 
concerning the terms and conditions of employment of a staff member”.  
 

36. The Tribunal was of the view that the decision to place the Applicant on administrative leave 
adversely affected the terms and conditions of his employment. In taking this view the 
Tribunal was guided by ILOAT jurisprudence that: 
 

“A decision to place a senior officer on leave with or without pay pending a 
review of his or her performance is one that inevitably affects that person’s 
dignity and good name and, moreover, it is one that will almost certainly carry 
adverse consequences for his or her career”. (ILOAT Judgment No 2324, 24 
July 2004, Para 13). 
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37. An administrative decision may take any form and even if it is not in writing, its existence 
can be inferred from the factual context. Any act or omission by an officer of the Bank which 
has legal effect constitutes a challengeable decision. On this basis any of the remaining five 
decisions relied upon by the Applicant could vest this Tribunal with grounds to accept the 
Application.  
 

38. In the ruling handed down at the time, it was also stated that other claims, such as the 
Respondent’s obligations with respect to the Applicant’s reputation, were intimately linked 
to an examination of the merits.  

 
39. The Tribunal accepts the reviewability of the decisions and the next stage of the enquiry is 

to determine whether the Respondent was justified in making these decisions. This involves 
an examination of the merits. 

 
Merits 

 
40. The decision by the Respondent to investigate the allegations was not unlawful. The 

Respondent has, in its Rules and Procedures: 
 

“recognize[d] the right of all persons to be treated with dignity and respect, 
free from abuse, harassment or discrimination. Pursuant to this goal, the Bank 
will not tolerate any action or conduct that may reasonably be viewed as an 
act of harassment nor any retaliation related to such harassment against or by 
any employee”. (Section 2.1 of Presidential Directive No 04/2006). 

  
41. Having regard to the facts of this matter, there is no doubt that the Respondent was acting 

as a responsible employer when it decided to investigate the allegations against the 
Applicant. It must be noted that the Applicant, as supervisor, was in a position of authority 
in respect of Ms. M. The duty on the part of the Respondent to investigate work-place 
harassment includes a case such as the present, where the alleged harassment occurred 
prior to the death of the staff member, and only came to light after her death. 

 
42. It is true that there was no complaint in writing. In terms of Paragraph 7.3.1. of the Bank’s 

Harassment Policy, referred to and relied upon by the Applicant, a complainant may submit 
a complaint in writing. The absence of a written complaint does not mean that the 
Respondent cannot institute an investigation. The Respondent was faced with a situation 
where the complainant had passed away and could not “complain”. The Applicant was fully 
apprised of the allegations against him, despite the fact that there was no written 
complaint. He was able to and given an opportunity to respond to the allegations. 
 

43. For these reasons, the Respondent’s decision to investigate the allegations of harassment 
against the Applicant were not unlawful, unduly delayed or carried out in violation of the 
Applicant’s due process rights. 
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44. In considering whether the Applicant’s rights to due process has been violated, it must be 
remembered that the Investigation Committee was established as a precursor to possible 
disciplinary proceedings and to determine whether the allegations of harassment were well-
founded. The nature of the investigation carried out by the Investigation Committee can be 
categorized as a fact-finding enquiry. Chapter 10 of the Staff Rules provide clear due process 
requirements for conducting staff disciplinary proceedings and these become applicable 
once disciplinary proceedings are instituted.  

 
45. It was common cause that the Applicant was not afforded the opportunity to cross-examine 

the witnesses who testified against him during the investigation. It was also common cause 
that the identity of these witnesses have, up to now, not been disclosed to the Applicant. 
Because of the nature of the enquiry involved in this matter, the issue is not whether the 
Applicant should have been informed of the verbatim details of the evidence of the various 
witnesses and be given an opportunity to confront them. The issue is whether he was fully 
informed of the allegations against him and given an opportunity to respond thereto. The 
Applicant did appear before the Investigation Committee and was given an opportunity to 
respond to the allegations against him. The nature of the allegations against the Applicant is 
apparent from the summary of the Report. The Applicant has not pointed to any allegation 
and said he had not been aware thereof or was not given an opportunity to respond thereto 
or that the allegation was too vague for him to respond to. This lends credence to the 
finding that he was fully aware of the allegations against him.  
 

46. In similar circumstances, this Tribunal held that: 
 

“the Applicant was sufficiently heard in the course of the disciplinary 
procedure. Although the whistleblowing letter … and the investigation report 
was not directly forwarded to him, the Applicant was able to have full and 
sufficient knowledge of the report in the course of investigations conducted by 
CHRM and during the hearing before the Disciplinary Committee”. (Application 
No. 2011/05 S.A.O v The African Development Bank). 

 
47. Part of the due process complaint was the alleged bias of Mr. B. The fact that Mr. B. had 

given advice on security issues following upon the death of Ms. M. in no way demonstrates 
bias on his part. Mr. B. made an assessment of the situation and reported on it. There was 
no suggestion that in recommending that the Applicant not attend Ms. M.’s funeral that Mr. 
B. had pre-judged the matter, acted in bad faith or for any other reason than to protect the 
Applicant. It must be noted that the allegations of bias against Mr. B. were not raised 
timeously by the Applicant. The Applicant appeared before the Investigation Committee on 
three occasions and would have known that Mr. B. was a member of the Committee. At no 
time while the Investigation Committee was sitting did the Applicant raise the issue that he 
believed that the presence of Mr. B. compromised the integrity and independence of the 
Committee. 
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48. It is clear that any delay in finalizing the investigation arose out of the sensitive nature of the 
investigation and the Respondent’s desire to ensure that the investigation was carried out 
properly. This Tribunal has previously acknowledged that: 

 
“it is to the benefit of the Bank’s employees that the Bank conducts a 
thorough investigation into allegations of staff misconduct, rather than act 
precipitously, potentially to the detriment of the employee”. (Application No 
2011/03 S.C. v The African Development Bank). 

 
49. The Investigation Committee found that the allegations of harassment were well-founded. 

On the evidence presented to it and admitted by the Applicant, this finding was properly 
made. There is thus no basis for setting aside the finding of the Committee. 

 
50. The Respondent elected not to institute disciplinary proceedings against the Applicant, but 

chose instead to place him on administrative leave. The reason advanced by the Respondent 
why it did not institute disciplinary proceedings against the Applicant was his own request 
for separation for health reasons which it granted. The bona fides of the Respondent is 
accepted. The Tribunal also accepts that if the Respondent had instituted disciplinary 
proceedings against the Applicant, it would not have accepted his resignation. Once the 
Applicant’s resignation was accepted, he was able to retire with normal benefits. 
 

51. Staff Rule 12.00, which deals with the circumstances under which administrative leave may 
be utilised, does not authorize the Applicant’s placement on administrative leave. The 
Respondent stated that it uses “administrative leave” to deal with sensitive situations not 
covered by its Rules. Having regard to the unusual and exceptional circumstances of this 
matter, the Tribunal endorses the conclusion reached by the Staff Appeals Committee that 
the decision by the Respondent to place the Applicant on “administrative leave” was not 
intended to be a “disguised sanction”. 

 
52. There is no evidence from which it can be established that the leak to the media was in 

consequence of the Respondent’s failure to observe strict confidentiality and in breach of 
the duty of care it owed to the Applicant. In fact, a scrutiny of the media article points away 
from the Bank. Immediately after Ms. M. passed away there were rumours circulating. To 
the extent that the Report states nothing was done by the Bank after the complaints, it is 
suggestive that the leak may have come from sources outside the Bank as officials within 
the Bank would have known that steps were taken by the Bank.  

 
53. Finally, there is no evidence to suggest that any delay in the finalization of the Applicant’s 

appeal by the Staff Appeals Committee was deliberate and in bad faith.  
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V. THE DECISION 
 

54. For these reasons, the Application is dismissed. 
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