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I. THE FACTS AND PROCEDURAL BACKGROUND 
 
 
1. Mr. H. N. was recruited by the ADB starting from 5 November 

1984 as electromechanical and refrigeration technician in the 
Administration Department in Grade G4 Step1.  After the job 
classification in 1993, the Applicant became classified in the OS 
category and his salary which was formerly denominated in Units 
of Account (UA) was changed to CFA francs.  The devaluation of 
the CFA franc led to the doubling of salaries denominated in UA 
(the value of the UA increased from CFAF 463.725 to CFAF 
927.48) and a 30% increase in salaries denominated in CFAF. 

 
2. According to the Applicant, in 1998 a new job classification took 

place and, like his former colleagues, he was awarded the grade 
GS5.  However, despite the award of the grade, his renumeration 
was still not aligned with that of his other colleagues, and it 
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remained lower by half because of the different conversion rates 
applied: 

 
- CFAF 463.725 to 1 UA for the Applicant; and 
- CFAF 927.48 to 1 UA for the others. 

 
3. Consequently, as from 28 May 1998, the Applicant filed a series of 

requests for administrative review and his case N° 130 was 
submitted to the Staff Appeals Committee, which issued its report 
and recommendation on 29 January 1999, declaring itself non-
competent.  On 24 February 1999, the Bank informed the 
Applicant that the Recommendation of the Staff Appeals 
Committee had been accepted. 

 
4. On 30 June, the Applicant referred the matter to the Tribunal 

reproaching the Bank for not applying the principle of equal 
treatment and violating the ADB Rules, particularly Article 5.1.1 
and 5.1.3 of the Staff Regulations. 

 
5. On 02 August, 1999, the Bank’s Response contended that the 

Application filed before the Tribunal should be dismissed on the 
ground of inadmissibility as well as for lack of jurisdiction. 

 
6. On 17 September, 1999, the Applicant submitted a Reply 

requesting to : (i) – declare inadmissible the Bank’s submission of 
2 August 1999; and (ii) – declare groundless and therefore reject all 
preliminary motions of the Bank. 

 
7. In accordance with the provision of Rule XIV, paragraph 8, of the 

Tribunal’s Rules of Procedure, the present stage of the procedure 
has to be limited to the issues raised with regard to the preliminary 
objections of inadmissibility and lack of jurisdiction.  The position 
of both the ADB and the Applicant will be stated in the following 
parts (II) and (III).  Subsequently, the Tribunal’s conclusions will 
be developed in part (IV). 

 
 
II. THE BANK’S PRELIMINARY OBJECTIONS : 
 
1. First, the Bank invokes as ground for the inadmissibility of the 

Application the Tribunal’s lack of jurisdiction ratione temporis. 
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This is based on the assumption that the Applicant’s cause of 
action is premised on a claimed mistake of reclassification which 
goes back to 1993 ; i.e. at a period prior to effective date of the 
Tribunal’s jurisdiction as provided for in Article XVII (2) of its 
Statute. 

 
2. Secondly, the Bank pleads the Tribunal’s lack of jurisdiction 

ratione materiae on the basis that there is no «administrative 
decision» undertaken in violation of the Applicant’s terms and 
conditions of employment.  According to the Bank, the pay slip of 
March 1998 is simply a management tool which does not qualify as 
a decision affecting the Applicant’s terms and conditions of 
employment. 

 
3. The Bank further considers that by submitting to the Appeals 

Committee the Applicant accepted its jurisdiction which has to be 
construed as being res judicata among the two parties. 

 
4. Finally, the Bank relies on the Applicant’s failure to exhaust 

administrative remedies on the basis that he should have seized the 
new Appeal’s Committee instituted by virtue of the Bank’s 
Presidential Instruction N° 07/98 before lodging his Application to 
the Tribunal. 

 
 
III. THE APPLICANT’S REPONSE TO THE BANK’S 

PRELIMINARY OBJECTIONS 
 
1. The Applicant started by equally raising an objection of non-

admissibility of the Bank’s objections, since it is claimed to be 
contrary to the stipulations of Rule IX, paragraphs 2 and 3 of the 
Tribunal’s Rules of Procedure. 

 
2. Thereafter, the Applicant addressed the alleged lack of jurisdiction 

ratione temporis by asserting that he never targeted the 1993 
classification, but maintains that the event which gave rise to his 
Application relates to the consequences of a letter sent on 6 March 
1998 by the Vice President of the Bank. 
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3. With regard to the alleged inadmissibility for lack of jurisdiction 

ratione materiae, the Applicant emphasizes that in accordance 
with Article II (i) of the Statute of the Tribunal the concept of 
«administrative decision means a determination by the Bank 
concerning the terms and conditions of employment of a staff 
member».  According to the Applicant, it is precisely the amount of 
the salary that he would be entitled to get which constitutes the 
subject-matter that gave rise to the Application. 

 
4. In reponse to the reasoning advanced by the Bank that the 

Applicant has to be banned from seizing the Tribunal since he 
accepted to submit to the res judicata powers of the Appeals 
Committee, the Applicant objects by indicating that such reasoning 
implies  that the Appeals Committee is a sovereign body of last 
resort rendering decisions that would escape the scrutiny of the 
Tribunal. 

 
5. Finally, with regard to the argument related to the failure to 

exhaust the channels of administrative review, the Applicant 
indicates that it was the Appeals Committee itself which referred in 
its recommendation to the possibility of raising the issue in front of 
the Tribunal as a viable alternative for recourse. 

 
 
IV. CONCLUSIONS OF THE TRIBUNAL 
 
1. As a legal rule of general application, it is the prerogative of the 

Applicant to indicate the grounds on which he is basing his action 
and to determine the events that gave rise to his application. 

 
2. Within the context of the present case, the Applicant has clearly 

chosen to formulate his claim in function of the event which took 
place in March 1998 at the time when his new job classification 
materialized and permitted him to be awarded the grade GS5.  The 
subject matter of his application concerns the issue of whether this 
new job classification entitles him to obtain a salary calculated on a 
rate of conversion of CFAF 463.725 to 1 UA as he was previously 
treated or on a rate of conversion of CFAF 927.48 to 1 UA as 
applicable to others at the same grade and on similar employment 
conditions. 
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3. There can be no doubt that the adjudication of such legal issue falls 

within the jurisdiction ratione temporis of the Tribunal, taking into 
consideration that the event in  question materialized in March 
1998, i.e. after the coming into force of the Tribunal’s Statute in 
conformity with the provisions of Article XVII thereof. 

 
Consequently, the Bank’s objection in this respect must be 
rejected. 

 
4. It is equally clear that the subject-matter of the basis on which the 

salary of an employee has to be calculated relates to «a 
determination by the Bank concerning the terms and conditions of 
employment of a staff member» which qualifies as «administrative 
decision» according to the explicit language of Article II, 
paragraph 1. (i) of the Tribunal’s Statute.  Hence, the Tribunal has 
jurisdiction ratione materiae over the issue in dispute and the 
Bank’s objection in this respect should be also rejected. 

 
5. The two other objections raised by the Bank concern the inter-

relationship between the Tribunal and the Appeals Committee and 
the respective role assigned to each organ within the global 
institutional framework of the Bank as amended in 1998. 

 
6. In order to elucidate this matter and to put an end to any 

controversy about it, the following aspects have to be emphasized: 
 

A. A profound difference in nature exists between the Staff 
Appeals Committee and the Tribunal, as the Committee is a 
purely administrative body in charge of a consultative 
function through the submission of recommendations that 
the President of the Bank can endorse or reject.  On the 
contrary, the Tribunal assumes a judicial function through 
the adjudication of cases according to established  
procedures and issues final and binding decisions. 

 
Accordingly, it would be inappropriate to pretend that 
whatever ruling emanating from the Appeals Committee 
could be characterized as res judicata within the institutional 
legal structure of the Bank. 
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B. It would be equally inappropriate to envisage a sharp legal 
distinction between what could be commonly named the 
«old» Appeals Committee operating under Executive 
Instruction N° 005/92 issued on 12 February, 1992, and the 
so-called «new» Appeals Committee operating under 
Executive Instruction N° 07/98 issued on 10 April 1998 as 
amended by Presidential Instruction N° 010/98 issue on 
September 29, 1998.  A comprehensive analysis of the said 
regulations indicates that, in essence, the purpose, and the 
methods of operation of the Appeals Committee remained 
the same, and only certain limited modifications were 
introduced mainly to adapt the system to the requirements of 
the new situation created by the issuance of the Statute and 
Rules of Procedures of the Administrative Tribunal adopted  
by the Board of Directors on 16 July, 1997.  In other words, 
there is a basic continuity in the purpose and methods of 
operation of the Appeals Committee which could hardly 
justify a claim that a given case has to be re-submitted in 
1999 to the so-called «new» Appeals Committee after 
having been reviewed by the one operating under the 1992 
regulation.  Such plea for re-submission reflects an 
unwarranted formalistic approach that the Tribunal has 
difficulty in accepting. 

 
C. The Bank’s understanding about the necessary continuing 

character of the Appeals Committee is clearly demonstrated 
by the last two provisions of the Presidential Instruction N° 
07/98 with regard to the «entry into force»  and 
«Transitional Provisions» which stipulated, on the one hand, 
that the new Instruction which entered into force on 10 April 
1998 superceded the old one issued on 12 February 1992, 
and, on the other hand, that «Any appeal duly filed under 
Executive Instruction 005/92 which is pending at the time of 
the entry into force of the present Instruction, shall be 
deemed to be filed under this Instruction».  The same 
disposition appeared under Amendment N° (iii) introduced 
by Presidential Instruction N° 010/98. 

 
D. It may be useful to note also that the modification introduced 

in 1998 with regard to the old paragraph 7.7.(b) which  
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became paragraph 4.7.(b) on the «limits on competence» of 
the Appeals Committee was merely introduced to clarify the 
situation as a result of the creation of the Tribunal, by 
indicating that obviously any decision of non-competence 
rendered by the Appeals Committee does not have any effect 
on the Tribunal which remains the sole authorized organ to 
rule on its own scope of jurisdiction. 

 
7. In the light of all the above-stated considerations, the Tribunal 

rejects the two last prelimanary objections raised by the Bank as 
indicated under (3) and (4) of part (II) of the present Judgment. 

 
CONCLUSION 

 
In conclusion we find that this Application is admissible and that 
the Tribunal has jurisdiction and competence to hear and determine 
the Application. 
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