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A. PRELIMINARY RULING 
 
1. At the commencement of the hearing of the Motion to dismiss the Application on 22 

November 2000 (see below, section B., para. 12) General Counsel objected to the 
appearance of the lawyer for the Applicant, Mr. Sadikou Ayo Alao, who had been the 
Deputy General Counsel of the Bank from (20 May 1977 to 17 November 1995), as 
Counsel representing the Applicant.  The objection was based on Article 3.6 of the 
Staff Regulations which prohibited a serving or retired staff member from using any 
unpublished information relating to the Bank to private advantage.  Mr.Sadikou Ayo 
Alao replied that the internal rules of the Bank permitted such representation. 

 
2. The Tribunal took into consideration Rule 101.02 of the Staff Regulations and Rule 

20 (a) of the Rules of Procedure of the Staff Appeals Committee relating to due 
process and representation in the hearing of appeal.  Rule 101.02 (b) provides as 
follows : 

 
“A staff member, against whom disciplinary charges have been 
lodged, shall have the right to consult and obtain the assistance of 
another staff member or retired staff member in his/her defence.” 

 
3. Under Rule 20 (a), a staff member chosen by the Appellant may appear with the 

Appellant and address the Committee on the Appellant’s behalf.  According to the 
Rules of the Bank, representation of a staff member by another staff is thus 
permitted.  The Tribunal has not been shown any convincing reason to prevent Mr. 
Sadikou Alao from representing the Applicant at the hearing of his application. 
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4. Consequently, the Tribunal overruled the objection. 
 
 
B. THE MAIN PROCEEDING 
 
 
I. THE FACTS 
 
1. The facts giving rise to the Application have a protracted history.  At this 

stage only the facts relevant to the Motion to Dismiss need to be stated. 
 
2. The Applicant was in the employment of the Bank from 23 May 1973 to 6 

October 1995.  During his career he held several positions of responsibility, 
including Director of the Treasury Department between 1981 and 1990, and 
Director of the Co-operation Department from 1990 to 1993.  He was also the 
Resident Representative of the Bank in Addis Ababa, Ethiopia between 1993 
to 1994.  Thereafter he was recalled to Headquarters. 

 
3. In March 1992, when the Applicant was the Director of the Co-operation 

Department, the Bank of Credit and Commerce International (BCCI) was 
under investigation on accusation of dubious banking practices and laundering 
money obtained from drug trafficking. Allegations were made that the 
Applicant had entertained improper relations with the BCCI.  The Applicant 
contested these charges.  In this connection, he was requested by the Bank to 
cooperate in investigating the relevant facts.  

 
4. Responding to the conflicting relationship which resulted from these 

occurrences, the Applicant applied on 5 October 1995 for voluntary separation 
from the service of the Bank in accordance with the Scheme of Restructuring 
which had taken effect from 2 October 1995.  He then went on home leave.  
On his return on 2 November 1995, he met a letter from the President of the 
Bank dated 6 October 1995 summarily dismissing him as provided by Chapter 
10, Article 10.1 and Section 2.3 (c) of Administrative Memorandum No. 
02/83 Relating to Misconduct and Disciplinary Measures in the Bank for 
gross misconduct, namely : 

 
(i) deliberately refusing to co-operate in the efforts of the Bank to 

investigate the serious allegations of bribery by the staff of the 
BCCI; 

 
(ii) continuously maintaining USD 500,000 of the Bank in interest 

free deposit in New York which resulted in loss of interest to 
the Bank; 
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(iii) thereby causing serious moral and material prejudice to the 
reputation of the Bank. 

 
5. Failing to secure review of the President’s decision to dismiss him as he 

requested in his letter of 16 November 1995, the Applicant filed appeal 
against the decision with the Staff Appeals Committee on 28 November 1995.  
The Committee conducted its proceedings in two sessions from 6 to 13 May 
1996 and 21 to 25 April 1997. 

 
6. In its Report of 25 November 1997, the Committee found : 
 

(i) the accusation relating to the interest free deposit account of 
USD 500,000 in New York was baseless under the 
circumstances and it acquitted the Applicant of the charge; 

(ii)  the mere refusal to submit personal bank statements to the Bank 
did not alone, in the absence of any evidence of the alleged 
corruption, amount to gross misconduct; and 

(iii) that the Applicant had committed a breach of his service oath 
which constituted an undertaking the significance of which was 
such that under the circumstances the Applicant, upon request 
by the Bank and even spontaneously, should have produced his 
bank statements which might protect the image and reputation 
of the Bank and might also exonerate him from the allegation of 
corruption. 

 
7. In its Recommendations, the Committee upheld the dismissal of the Applicant 

but recommended to the President on fair and equitable grounds under the 
circumstances to pay him by way of compensation an amount equivalent to 
one month’s salary for each year of service. 

 
8. The President accepted the Recommendations and notified the Applicant 

accordingly on 19 January 1998. Attached to the letter was a copy in French 
of the proceedings of the Staff Appeals Committee. 

 
9. The Applicant is an English speaking staff and despite several requests 

for the English translation of the proceedings they were not delivered to 
him until 8 June 1999.  Thereupon the application was filed on 2 
September 1999, challenging the decision of the President of the Bank 
of 19 January 1998. 

 
10. The Applicant has requested that the Tribunal order the Bank to : 

 
(i) pay him various benefits in reparation of the material and moral 

prejudice he claims to have suffered; 
(ii) readjust his entitlements under the Retirement Plan and include 

the Employer’s part; 
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(iii) repay him the cost of his defense before the Tribunal; 
(iv) expunge from  his personal file all the documents concerning 

his dismissal, including the letter of 6 October 1995; 
(v) present him with a written apology and provide him clarification 

concerning the termination of his contract. 
 
11. Before filing his application; the Applicant had signed; on 2 February 1998, a 

document of Release (for text see below para.18) discharging the Bank from 
any further liability on the matter. 

 
 
II. RESPONDENT’S MOTION TO DISMISS 
 
12. The Respondent urged the Tribunal to dismiss the Application on three 

grounds.  The Release executed by the Applicant on 2 February.1998 debarred 
the Applicant from bringing any claim against the Bank, since he had 
voluntarily and without duress discharged the Bank “from all actions; 
proceedings, claims and demands”.  

 
13. By virtue of Article XVII (2) of the Statute of the Tribunal (hereinafter called 

the Statute), the Respondent contended that the Tribunal lacked competence to 
hear and pass judgment on any application challenging an administrative 
decision made or pending prior to 1 January 1998.  He submitted that the basis 
and source of the Application’s grievances were the dismissal decision of 6 
October 1995 and not the decision of 19 January 1998.  Accordingly the 
Tribunal was incompetent since the impugned decision was made prior to 1 
January 1998. 

 
14. The Respondent also relied on Article III (2) of the Statute which provides 

that an application shall not be admissible unless it is filed within ninety (90) 
days after the occurrence of the event giving rise to the application.  
According to the Applicant, the event occurred on 19 January 1998 and since 
the application was filed on 2 September 1999, the Respondent asked the 
Tribunal to hold the application inadmissible. 

 
 
III. APPLICANT’S REPLY 
 
15. During the oral hearing; Counsel for the Applicant argued that the document 

of Release of 2 February 1998 could not affect the admissibility of the 
application since the Applicant had appended to the Release the following 
“reservation” in hand writing: “subject to the full payment of all my terminal 
benefits and entitlements including my personal effects in my office”. Since 
his claims went much beyond the amount of 200,000 USD agreed upon in that 
instrument; he was not bound by any legal obligation towards the Bank. 
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16. On the issue related to Article XVII (2) of the Statute, the Applicant replied 
that the cause of action arose on 19 January 1998 and not on 6 October 1995 
when the matter was not even before the Staff Appeals Committee.  He 
submitted that he himself decided which decision he was challenging, not the 
Respondent.  He urged the Tribunal to assess the application as being within 
its competence. 

 
17. Lastly, the Applicant maintains that the application had been filed in good 

time. Since he was English speaking, the time limit of ninety (90) days began 
to run not earlier than on 8 June 1999, when he had been furnished with the 
English version of the Report and the Recommendations of the Staff Appeals 
Committee. 

 
 
IV. THE LAW 
 
18. In the B. I. case (Application N° 1998/02 decided on 17 December 1999), the 

Tribunal did not consider it necessary to decide on all the issues canvassed by 
the Respondent on the motion to dismiss.  The Tribunal based its judgment on 
the instrument of Release which discharged the Bank.  It will adopt the same 
procedure and practice rule in this case.  Although the issue of jurisdiction 
arising under Article XVII (2) of the Statute might be deemed to have logical 
priority, the judgment will be founded on the instrument of Release, which 
reads:  

 
“Re : RELEASE OF THE “ADB” ACCEPTANCE OF 

PAYMENT OF TERMINATION ALLOWANCE AND 
SURRENDER OF ALL “ADB” DOCUMENTS 

 
With reference to your letter dated 19 January 1998 on the 
above-mentioned subject, I wish to hereby signify that I 
have read, understood and freely accept the conditions 
contained in the above-mentioned letter and I have affixed 
my signature in acceptance thereof. 

 
I agree that my acceptance of the termination allowance 
constitutes full and final settlement of my claims and 
demands against the African Development Bank. I hereby 
release and forever discharge the African Development 
Bank from all actions, proceedings, claims and demands 
that I might otherwise have or could have against the ADB 
arising out of, or in connection with, any further or 
additional claim or dispute over the interpretation or 
application of the provisions of my contract of service on 
or before the date of this acceptance, subject to the full 
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payment of all my termination benefits and entitlements 
including my personal effects in my office.1 

 
I also hereby surrender the following documents in my 
possession belonging to the African Development 
Bank____________________________________________
________________________________________________
_______________________________________________ 

 
Please make payment of my benefits as follows : 

 
Currency : US$ : 200,000 in US Dollars & CFA francs 
balance in CFA cheque”. 

 
As already indicated; this declaration was duly signed by the 
Applicant on 2 February 1998. 

 
19. It is also pertinent to produce the letter of 19 January 1998 from 

the Bank to the Applicant.  It reads : 
 

“Dear Sir, 
 

Appeals No. 052 - Management’s Decision 
 
 

I refer to the appeal you filed on 28 November 1995, and 
would like to inform you that in accordance with provision 
10.1 of Executive Instruction N°005/92 concerning 
Review and Appeals of Administrative Decisions in the 
Bank, issued by the President on 12 February 1992, the 
Bank, without however agreeing with the Conclusions of 
the Appeals Committee, has ratified the recommendations 
of the said Committee and decided to : 

 
i - pay you, in compensation, an amount equivalent of 

one month’s salary for each year of service;  
 

 ii - reject all your other claims”. 
 
 
 
 
 
 
 
                                                           
1 This last phrase was added in hand writing. 
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20. The submission of Counsel that duress may be inferred from the fact that the 
Applicant was not paid his entitlements is untenable.  The Applicant signed 
the Release on 2 February 1998 voluntarily and he discharged the Bank.  
Nobody compelled him to do so.  The Applicant has not proved that he acted 
under duress. 

 
21. Reading the two documents together, the Tribunal holds that the phrase 

“subject to etc” is not capable of having the meaning given to it by Counsel 
that it was a reservation for additional benefits to those specified in the letter of 
19 January 1998.  The Applicant freely accepted the condition contained in the 
letter and the “acceptance of the termination allowance” constitutes full and 
final settlement of his claims and demands against the Bank.  He discharged 
the Bank from all actions and claims that he might otherwise have or could 
have against the Bank.  

 
22. If interpreted in good faith, it is clear the reservation clause related to the 

actual payment of the Applicant’s termination benefits quantified in the 
Release which, as the evidence shows, was paid to him in the same month of 
February 1998.  Accordingly, the Bank satisfied the condition for the Release 
and its discharge is valid.  Hence; the Applicant is debarred from instituting 
proceedings against the Bank. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 8

V. CONCLUSION 
 
23. The Motion to dismiss the Application is granted and the 

Application dismissed as being inadmissible. 
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