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I. THE FACTS 
 
1. The Applicant, T. B. B., a Burkinabé national was recruited by the African 

Development Bank (Bank for short), in 1989 (at IFAD/ADB).  He was 
admitted to the permanent career service on 23 February 1994.  His post 
of Chief Agricultural Economist was classified in category PL3. 

 
2. On 18 October 1999, he was suspended from his duties by  

correspondence signed by the Vice-President of the Bank, Mr.Chanel 
BOUCHER. The said correspondence took note of the allegations levelled 
against him because of the way he had managed a project financed by the 
Bank.  By letter dated 25 October 1999, the Bank informed the Applicant 
that the suspension measure came in the wake of accusations against him 
by a manager of the Company ‘TECNOSYSTEM”, winner of the 
rehabilitation contract of the Nouadhibou Autonomous Port Purifying 
Station in Mauritania, signed with regard to this project.  According to the 
manager, the Applicant had asked for a certain percentage of the contract 
value in order to facilitate the solution of problems the Company 
TECNOSYSTEM happened to be facing in the performance of this 
contract and to ensure a better management of the file of this company.  
By the same correspondence, the Bank gave the Applicant seven (7) days 
to provide his explanations.  This he did by letter of 29 October 1999. 
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3. In this letter, the Applicant admitted that he had actually requested a 

financial support from the representative of “TECNOSYSTEM”.  In his 
letter of 29 October 1999, he stated, word for word, as follows: “I asked 
him if he could provide financial support in the form of a loan to be later 
refunded, to an Ivorian Construction and Electrical Works Company 
(SCAT- Engineering) as the start of possible collaboration. I also thought 
that would be helping Mr. SAKR by facilitating possible business relations 
for him, without personally committing myself.  After some telephone 
conversations, he accepted in principle to do so.  After he agreed, Mr. 
SAKR told me that it would be easier for him to make the funds available 
in Europe if the company had a bank account there.  Since it did not, I 
agreed to give my account number at BNP Paris, so that the transfer could 
be made to it, whereupon I would forward the transfer to SCAT-
Engineering.  I thus faxed this number to him on 9 April 1999 (See 
transmission receipt from post office in the annex).  It was agreed with Mr. 
SAKR that he would make the payment only when he had received a 
written request from SCAT indicating the modalities of co-operation and/or 
repayment.   

 
However, subsequently, for various reasons, the Ivorian company decided 
it was no longer appropriate to mobilise the resources envisaged.  No 
request was therefore sent to Mr. SAKR.” 

 
4. As part of their investigations, the representatives of the Bank organised 

an interview during which they made the Applicant listen to extracts of an 
audio-cassette recording, which Mr. SAKR allegedly addressed to the 
Bank along with a copy of the above-mentioned fax to substantiate his 
accusations.  The Bank re-transcribed the content of the cassette.  
According to its representatives, the transcription was submitted to Mr. 
SAKR, who confirmed it.  A copy of the same re-transcription was given to 
the Applicant.  The cassette was entrusted, for examination purposes, to a 
consulting firm authorised by American courts.  The President of the Bank 
asked the Internal Audit Department to proceed with the verifications. 
Moreover, he sent to Mauritania a mission to meet with the local officers 
and audit the whole project. 

 
5. On 09 November 1999, the President of the Bank addressed to the 

Applicant a summary dismissal letter without notice or benefits, for serious 
misconduct.  On 18 November 1999, the Applicant sought a review for 
clemency with the Vice-President, by which he requested that the 
dismissal measure be postponed.  His request was, however, rejected by 
a decision of the Vice-President given on 02 December 1999 and notified 
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to the interested party on 08 December 1999.  The Applicant therefore 
filed an appeal to the Appeals Committee, by application of 07 January 

2000, recorded under n° 140. 
 
6. Without examining the substance of the case, the Appeals Committee 

declared itself incompetent by a decision dated 02 May 2000.  It is this 
decision that is now contested by the Applicant, who is requesting the 
Tribunal to cancel the dismissal measure, reinstate him in his grade and 
duties and order the Bank to pay him damages in compensation for the 
prejudice suffered. 

 
 
II- ARGUMENTS OF THE PARTIES 
 
The Applicant 
 
7. The Applicant alleges that materially speaking, his dismissal is not in 

keeping with the Staff Regulations. On the other hand, he argues that the 
procedure followed in his case has many flaws.     

 
8. According to the Applicant, the dismissal decision is based on errors of 

fact.  The Bank was unable to establish at any time the veracity of the 
allegations.  It claims that it had received from the company 
TECNOSYSTEM a complaint that allegedly accused the Applicant of an 
attempt to extort money, but which was never produced to him.  Whereas 
the Applicant still protested against these accusations, the Bank argued 
alleged admissions in its dismissal letter of 09 November 1999, thereby 
showing culpable shallowness.  

 
9. In a subsequent letter dated 02 December 1999, addressed to the 

Applicant following his plea for clemency from the Vice-President, the 
Bank stated that it had the impression that during the interview of 03 
November 1999, the Applicant admitted the facts, at least partly.  The 
dismissal decision therefore seems based on unsubstantiated impressions 
and assumptions. Besides, after having accused him initially of an attempt 
to extort money, the Bank added later to the initial charges, new grounds 
evoked for the first time after his suspension.  In effect, in the letter of 02 
December cited earlier, the Bank indicated that the professional 
misconducts mentioned in the dismissal letter “refer to anomalies noted in 
the management of the tendering process that resulted in the award of the 
contracts to TECNOSYSTEM and AGRINEQ, in the signing of the contract 
and in its management, in the entry of the TECNOSYSTEM contract into 
the PALMS system and the failure to correct this wrong entry, once it was 
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revealed by the disbursement department”.  These “a posteriori” 
substitutions and additions show the absence of seriousness of the 
charges and constitute an administrative fault of the Bank that gives right 
to compensation for damages. 

 
10. In addition, he reproaches the Bank for having produced in the file an audit 

report entitled “Investigation Report N° FR 99/16 on Allegations of 
Corruption concerning the Fisheries Sector Support Project in Mauritania”.  
The Applicant points out that he was in charge of the project in question 
only until 31 December 1997.  From January 1998, another staff member 
took over and the performance of the TECNOSYSTEM contract as well as 
the payments took place after 1997 under his management.  To affirm 
consequently, in the audit report, that the Applicant admits having been in 
charge of the project, while consciously failing to mention the period during 
which the project was under his responsibility, amounts, he thinks, to an 
unfair manoeuvre that tends to suggest his culpability.  To the same end, 
the Bank refrained from delivering in his file the report of the mission to 
Mauritania, because it knew that the report contained different findings 
regarding the responsibility of the Applicant.  The production of an audit 
report based on erroneous facts and, in any case, superseded by the 
results of another mission, shows, according to the Applicant, an obvious 
bias. 

 
11. The Applicant generally notes that the Bank’s investigation methods 

contain, many violations of the right of defence.  The dismissal decision 
was taken following the hearing of a cassette recorded without his 
knowledge and which was allegedly produced in support of an assumed 
complaint from a Bank’s partner.  In spite of the Applicant’s numerous 
requests, the Bank never decided to communicate to him the copy of this 
complaint or the full recordings on the cassette.  Neither did it organise a 
confrontation between the complaining party and the applicant, thereby 
depriving the latter of the benefit of the principle of equitable and 
contradictory procedure. The recording of conversations without the 
knowledge of one of the parties constitutes a violation of the respect due 
to private life and a blatant violation of the rights of the human person.  In 
addition, the extracts of the cassette produced by the Bank do not provide 
all the guarantees of reliability required, especially as the expert report 
produced by the Bank had noted several anomalies and possible 
manipulations. The original of the cassette and the equipment used for the 
recording were not submitted in the file, contrary to the requirements 
recalled by the expert. 
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12. According to the Applicant, the Respondent acted with excessive haste, 

contrary to any conscientious and impartial search for the truth.  The 
matter was allegedly referred to the Bank on 11 October 1999.  On 15 
October (in less than one month), it heard the Applicant, suspended him 
three (3) days later (18 October) and finally dismissed him on 9 
November, without proven evidence, and without giving itself the time and 
means to carry out an objective research of the facts or an objective and 
profound contradictory instruction of the case. 

 
13. In view of his personality and status of service, the Applicant considers 

that the sanction imposed on him is out of proportion with the offence 
committed, which is moreover unproven.  During his ten (10) years of 
service at the ADB, no disciplinary action, however small, was taken 
against him; on the contrary, his performance evaluations were always 
excellent. 

 
14. The appearance before the Disciplinary Committee, a parity body in which 

the Staff is represented, is intended to guarantee the staff member the 
principle of contradictory, regular and impartial procedure.  By arbitrarily 
deciding to do without the opinion of the Disciplinary Committee, but rather 
use the supreme powers of the President, Management of the Bank has 
violated the Applicant’s right to due process.  This violation continued 
during the debates organised by the Bank (notably that of 03 November 
1999) where the Applicant received no assistance (even of a fellow staff 
member), whereas he was subjected to a heavy pressure from the Bank’s 
representatives.    

 
15. The Bank should, by virtue of the rule of impartial audit, have heard the 

Applicant during the investigations carried out for the preparation of the 
audit report on which the Bank’s decision was based. It should even have 
submitted the report to him for his observations on the facts contained 
therein. 

 
16.  The Applicant maintains that the decision of incompetence rendered by 

the Appeals Committee is marred by errors of law.  The competence of the 
Appeals Committee, as stipulated in the provisions of article 4.6 of 
Presidential Instruction PI No 7/98, extends to appeals of decisions 
concerning “any form of separation from the Bank’s service”.  As the 
dismissal for serious cases of misconduct, without notice and benefits, is 
“a form of separation from the Bank’s service”, the appeal filed against 
such a dismissal therefore falls within the jurisdiction of the Appeals 
Committee. 
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17.  Better still, the dismissal decision was taken according to the sole 

discretionary power of the President, without reference to the Disciplinary 
Committee.  Therefore, by virtue of the right of every staff member to the 
internal review of his case, the Appeals Committee is competent to 
consider the case before it is referred to the Administrative Tribunal.         

 
The Bank 
 

18. The Bank is of the opinion that the Applicant’s dismissal is fully justified.  
Contrary to the rules of ethics, the Applicant tried to obtain funds for 
himself from TECNOSYSTEM.  The documents provided in his file fully 
prove that the Applicant seriously violated his professional obligations. 

 
19. On the violations of the right of defence, the Bank maintains indeed, the   
arguments it developed in the administrative phase of the procedure.  It 
contends that throughout the procedure, it followed the general principles of a 
fair, transparent and equitable investigation, by referring to the practice 
followed in sister institutions (more specifically within the United Nations).  
The communication of the initial complaint to the Applicant, or his 
confrontation with the complaining party, as well as the assistance of a 
defender does not, according to the Respondent, constitute the requirements 
of such procedure.    

 
20. As for the rest, the Bank maintains that at every stage of the procedure, it 

was keen to clearly point out to the Applicant the accusations levelled 
against him.  The Applicant had the opportunity of responding to these 
accusations during the meetings, which took place with him and he 
benefited from the legal deadlines needed to organise his defence.    

 
21. The Bank referred in particular to the Manual of the Section on BSCI 

calling investigations within the United Nations, which is considered the 
best adapted codification to ensure corruption control in international 
institutions while safeguarding the fundamental rights of accused persons.   

 
22. In choosing not to have recourse to the Disciplinary Committee, the Bank 

President is only exercising the power conferred upon him by the texts, in 
this instance by Regulation 10.2 of the Staff Regulations. Even on this 
assumption, the Bank did its best to respect the Applicant’s rights, even in 
the absence of specific procedures, by carrying out its investigations in 
accordance with international standards.      
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23. On the appreciation of the decision of incompetence given by the Appeals 
Committee, the Bank refers especially to article 4.7 (a) (iii) of PI No 07/98, 
concerning the revision and appeal of Administrative Decisions in the 
Bank, pursuant to which “the Appeals Committee shall not be competent 
to consider the following: …any matter which is within the competence of 
the Disciplinary Committee”.  

 
24. As a matter of fact, it is only because of the recourse to the disciplinary 

power of the President of the Bank that the matter was not referred to the 
Disciplinary Committee; but this cannot as such render the Appeals 
Committee competent in a disciplinary matter which, by its nature, falls 
within the jurisdiction of the Disciplinary Committee.  In addition, since the 
establishment of the Tribunal, the Appeals Committee no longer plays the 
role of a body that receives appeals against the decisions of the 
Disciplinary Committee.  These are now submitted directly to the Tribunal.  
At any circumstance, the Applicant cannot question the special and 
specific provision of article 4.7 (a) (iii) of Presidential Instruction No. 07/98, 
by referring to a provision of general nature, such as article 4.6 of the said 
instruction, which affirms the competence of the Appeals Committee in 
any form of separation from the Bank’s service.  

 
The Audio-recording 

 
25. At its July 2002 sitting, the Tribunal heard the arguments of both parties on 

the specific problem of admissibility as a means of proof of the audio-
recordings made without the consent and knowledge of one of the parties.  
While the Applicant contested the admissibility of such recordings, the 
Bank argued that in the circumstances of the case, it was perfectly lawful 
for the victim to defend himself against the blackmail it was subjected to by 
such methods.  

 
III. DEMANDS OF THE PARTIES 
 

26. The Applicant requests: 
 

1) the revision of his dismissal decision and his retroactive 
reinstatement effective from the date of termination of his duties; 

2) the payment of damages in compensation for the moral and 
professional loss, as well as the frustrations and humiliations 
suffered; 

3) the refund of his children’s education allowance; 
4) non-reclamation,  by the Bank, of the part reimbursement of the 

dependency allowances received in September 1999;  
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5) repayment of the fees and expenses incurred in the defence of his 
dismissal decision. 

 
27. The Respondent invites the Tribunal to: 

 
6) reject the application; 
 
7) dismiss all the Applicant’s demands. 

 
 

iv. THE LAW 
 

28.  Mr. T. B. B., in the Bank’s permanent career service, was 
dismissed by the President for gross misconduct, without notice or 
benefits.  As the Task Manager of the implementation of a contract in 
Mauritania, he had demanded money from the company 
TECNOSYSTEM, to assist it in revising its contract and facilitating the 
payment process.    

 
29. The accusation, according to the Bank, is based on a complaint coupled 

with audio-recordings by Mr. SAKR, the TECNOSYSTEM representative 
and contact agent with Mr. T.  These recordings are contested for having 
been done without Mr. T.’s knowledge, which could be contrary to the 
legislation and case law of certain countries.  And yet, from the standpoint 
of international administrative law, it was decided that a recording, even if 
secretly obtained, could be admitted, analysed and its content taken into 
consideration, as in the judgement rendered by TAOIT in the OMOKOLO 
case (1 and 2): judgement no. 1115 of 03 July 1999, point 7, paragraph 3 
which states: “The Tribunal has likewise considered all the evidence, 
including a transcription of a recording the complainant secretly made of a 
conversation with his supervisor”.  In the present case, the bad quality of 
the disputed recordings, the vague and inaudible parts, the blanks and 
doubts affecting its reliability are such that the audio-cassette submitted by 
Mr. SAKR should not be taken into consideration.    

 
30. The Tribunal notes that Mr. T. met Mr. SAKR in the exercise of his duties 

as “Task Manager” of the Mauritanian project and that it was in that 
context that personal contacts were established between them.  It was 
during the Mauritanian project that Mr. T., who admits it, requested Mr. 
SAKR for financial assistance for the SCAT company of which he is a 
shareholder.  Even if, later on, he affirms that he gave up the assistance, it 
is established that he sent his personal account number in Paris, France, 
to Mr. SAKR for that purpose. 
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31.  Such a behaviour from a staff member obviously constitutes a violation of 

the Staff Regulations, as it undermines the reputation and prestige of the 
Bank (Staff Regulations: chapter 3: Duties, Obligations and Rights: 
Regulation 3.2 (Loyalty to the Bank); Regulation 3.5 (Comportment); 3.6 
(Discretion), and the provisions of AHRM circular no. 91/13 of 24 July 
1991 and CHRM circular no. 016/1996 of 25 October 1996, which recall to 
staff members the comportment required by the Bank.  Mr. TRAORE 
admits having requested the financial assistance of the Bank’s partner 
with whom he had working relations.  By behaving as he did, Mr. TRAORE 
committed a gross disciplinary misconduct whose sanction falls under 
Regulation 6.11(Termination of Appointment) and the provisions of 
Regulation 10.2 of the Staff Regulations, as indicated in the summary 
dismissal letter of 09 November 1999. 

 
32.     It is established that the investigations carried out by the Bank on the 

management of the whole Mauritanian project corroborated the allegations 
of attempt to extort funds from a Bank customer.  These investigations do 
not constitute grounds for the dismissal, but gross misconduct is the 
determinant factor.  By letter of 11 November 1999, Mr. TRAORE  
received from the Bank the transcription of the discussion dated 3 
November between him and the Bank (annexes 6 and 7 of the 
Respondent’s answer).  The Applicant’s allegations of flaws in the 
investigations therefore appear  futile. 

 
33.  It follows from the relevant documents and answers of the Applicant that 

he received a copy of the cassette and that he was informed of the 
allegations levelled against him (annex no.4 of the Respondent’s answer: 
query of 25 October 1999 to B.B. T.: he had seven (7) days to answer).  
Mr. T. admits that he maintained special contacts with Mr. SAKR even if 
he alleged that it was in a personal capacity.  Therefore, the argument the 
Counsel for the Applicant advances that “in spite of the many requests 
made, at no time did the Bank accept to communicate to the Applicant the 
documents used as a basis for the accusation” cannot be entertained.   
The Applicant was given the opportunity to exercise his rights of defence 
and he exercised them effectively.  Moreover, he never asked for 
confrontation with Mr. SAKR and obviously admits having asked for 
money for personal purposes in his capacity and duty as Task Manager.  
Therefore, the recourse to the judgement rendered by the Tribunal on 14 
December 1999, in case No. 04 – 05 –06/1999 is in the present 
circumstance irrelevant, considering that the Applicant had access to the 
essential documents of the case. 
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For these reasons 
 
The Tribunal decides: 
 
 The recourse of Mr. B. B. T. is rejected. 
 
Honourable Mohammed BELLO  - President 
 
Albertine LIPOU MASSALA   - Executive Secretary  
 
COUNSEL FOR THE APPLICANT: 
 
- Me DADIE-SANGARET 

 
     REPRESENTATIVE OF THE RESPONDENT 
 
      - Mrs. Omérine NINON, Representative of Human Resources Department (CHRM). 
 

  COUNSEL FOR THE RESPONDENT   
 
    - Mr. George ARON 

    

   Assisted by 
    - Mr. Alfred ZEBI 

        


