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I. THE FACTS

1. The Applicant is Senegalese citizen and was recruited by the Respondent as a Senior
Investment Officer on 17 February 1997 on a two-year contract subject to a twelve month
probation period.  The appointment was confirmed on 19 February 1998.  He voluntarily
left the Bank on 15 March 1999.

2. The circumstances giving rise to his leaving the Bank may be briefly stated.

3. The professional relationship between the Applicant and his supervisors, his Divisional
Chief and Director, began to become sour after the performance evaluation of the
Applicant by the Management Committee Review in May 1998.  The supervisors were said
to write adverse reports on him and to oppose the proposal to promote him as the Principal
Investment Officer.  The impasse was alleged to have led to a threat not to renew his
contract though it was renewed for a period of one year only on 24 February 1999.  When
the usual practice of the Bank was to renew for three (3) years.

4. The relationship deteriorated in that the Applicant could no longer tolerate the situation and
on 1 March 1999 he acknowledged the letter of the renewal of the contract  but rejected it
informing the Bank that he had decided to leave.  By its letter of 9 March 1999, the Bank
accepted his notice to leave.
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5. By memorandum of the 4 May 1999, the Applicant wrote to the Vice-President of the Bank
requesting administrative review of the decision taken by the Management concerning his
terminal benefits and compensation for the procedural violations in connection with the
handling of his performance evaluation for 1998.  The Vice-President replied him on 21
May 1999 refusing review.

6. In consequence thereof and in pursuance of Presidential Instruction No. 07/98, the
Applicant filed an appeal to the Staff Appeals Committee on 30 June 1999 seeking the
following relief :

}(1) that the 1998 performance evaluation be cancelled and the allegations
against him be expunged from his records;

(2) payment of the equivalent of three (3) months salary by way of notice, in
accordance with Board of Directors Resolution B/BD/97/17 dated
September 1997;

(3) compensation for moral and material prejudice, amounting to the
equivalent to one year’s salary, on account of procedural flaws;

(4) compensation in the amount of 5% of the salary he would have received,
had the tendentious comments of his performance evaluation not been
taken into account.~

7. The Appeals Committee considered the evidence and submissions of the parties and
found as follows :

(1) in the evaluation performance 1998 of the Applicant a number of
irregularities had been committed and  there was violation of the right of
defence in that the Applicant had not been given the opportunity to make
his input;

(2) having regard to the impasse in the professional relationship between the
Applicant and his supervisors and the failure of the CHRM to mediate, the
Applicant was subject of unfair treatment and additional compensation
should be paid to him;

(3) since the Bank had offered the Applicant the renewal of his contract for
one year which he rejected, he could not reasonably claim payment of
three (3) months salary in lieu of notice.
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8. The Appeals Committee recommended to the President of the Bank on 22 February 2000
to :

(1) review the 1998 evaluation in order to expunge the comments of the
Management Review Committee from the evaluation form;

(2) reject the Applicant’s request for payment of three (3) months salary in
lieu of notice;

(3) take at his own discretion any other measure that he may deem
appropriate as compensation for the prejudice suffered by the Applicant
as the result of the unfair treatment; and

(4) pay the Applicant an amount equivalent to the salary increase on a pro
rata basis for the ten (10) weeks worked.  This increase shall not be less
than what other staff in his Division would have received.

9. The President of the Bank accepted recommendations (1), (2) and (4) and rejected
recommendation (3) on 9 October 2000.  The decision was communicated to the Applicant
on 11 October 2000.  He accepted decision (1) and (4).

II. DECISION BEING CHALLENGED

10. The Applicant filed this Application on 8 January 2001 challenging the decision of the
President not to pay the Applicant :

(1) three (3) months salary in lieu of notice and

(2) compensation of one year salary for moral and material prejudice and
procedural irregularities resulting to denial of the opportunity to defend
himself.

III. RELIEF SOUGHT

11. The Applicant is seeking the following relief :

(1) an amount equivalent to three (3) month’s salary as notice in accordance
with the Board of Directors Resolution No. B/BD/97/15 adopted on 2
December, 1997;

(2) compensation, in the amount of one year’s salary, for moral and material
prejudice and the procedural irregularities, set forth in his Application and
as found by the Staff Appeals Committee;
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(3) compensation in an amount representing the 5% increase in his salary
that he would have received had the biased comments not been taken
into account in the evaluation of his performance;

(4) interest of the amount to be awarded as compensation under (1) (2) and
(3) above;

(5) reasonable legal fees, and

(6) the expunging from his records at the Bank, the unwarranted and
unjustified negative comments on his 1998 performance evaluation form.

12. The Applicant duly filed his Application and Reply while Respondent filed Answer and
Rejoinder.  The substance of these pleadings will be summarised hereunder.

IV. APPLICANT’S SUBMISSION

13. The Applicant based his claim for three (3) months salary on the Board of Director’s
Resolution B/BD/97 and the Staff Regulations 6.10.3.  He contended that where a staff
member was given the statutory  three (3) months notice under the Regulation, he was
entitled to the payment of one (1) day salary of each month of service up to a maximum of
sixty (60) days prior to the date of the expiry the contract.  However, where no such notice
was given, as in this case, the staff member was entitled to both the payment of the three
(3) months salary in lieu of notice and the termination allowance as provided by the
Resolution.  Again, where no notice was given, the staff member had option to presume
the contract had been renewed or to treat it terminated.

14. The Applicant went on to state that he had not resigned but separated from the Bank.
According to him the contract had expired on 17 February 1999 and he received the letter
of the renewal of his contract though dated 24 February 1999 on 24 February 1999 when
there was no contract to renew.  The renewal was with effect from 17 February 1999.

15. The Applicant conceded that the Respondent has discretion to renew a contract but
contended  that the discretion must be exercised in accordance with the internal law of the
Bank and international administrative law.  The Bank has a general practice to renew for
three (3) years while, when there was no notice of termination, there was a presumption of
renewal for three (3) years as laid down by international administrative law.  However,
renewal for a period of less than three (3) years may be justifiable where there was
demonstrative poor or less than satisfactory performance.  He contended that he was not
informed the reason for the Bank’s departure from its practice which he had the right to
know.  Hence the renewal of his contract for one (1) year only was an abuse of
discretionary power.
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16. On the issue of one year salary, the Applicant relied on the findings of the Appeals
Committee that he had suffered moral and material prejudice and the suffering was caused
by the Respondent.  He contended that by the general principle of international
administrative law payment of compensation to a victim of moral and material prejudice is
not discretionary but obligatory where specific performance is not appropriate as a redress.
He referred to excerpts from C.F Amerasinghe , The Law of the International Civil Service
Vol. 1 pages 475 – 510 and in re Gale ILOAT Judgment No. 474 �1982� PS.

17. The Appeals Committee found not only the Respondent at fault, but held that it was also
the Respondent’s inadequate personnel management that led the Applicant to resign.
Accordingly, the Appeals Committee erred in law in recommending payment of
compensation at the discretion of the President.

18. With respect to the proof of moral and material prejudice he had suffered, the Applicant
stated them as follows :

(1) disappointment caused by the Bank failure to renew his contract for three
(3) years as CHRM had promised him in Paris during the negotiation of
the first contract which promise induced him to leave his job;

(2) he was victimised because of impurged evaluation report;

(3) he had to separate from his wife while pregnant and had to leave her job
in Abidjan;

(4) he was ridiculed in the eyes of his peers; and

(5) he had to sell his personal effects when leaving Abidjan.

19. Finally, contrary to the submission of the Respondent that compensation for moral and
material prejudice is special damages which must be proved, the Applicant submitted it is
general damages and there is no established rule for the determination of its quantum
except that the Tribunal awards what it considers just and fair under the circumstances of
each case.

V. RESPONDENT’S SUBMISSION

20. Referring to the afore Resolution, Respondent stated that the Resolution revised
compensation and benefits for the staff of the Bank applicable to cases of expiration of
fixed terms appointments.  Since the Application did not accept the renewal of his contract
and chose to resign, it is absurd for him to claim that he was entitled to salary in lieu of
notice at the expiry of his contract.
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21. Applicant’s interpretation of Regulation 6.10.3 that it gave him the option to act on the
presumption of international administrative law that the contract had been renewed at its
expiry or to treat it terminated was fallacious and untenable.  The correct position was his
contract had been renewed and he separated thereafter.

22. The Respondent further contended that the Bank had discretion to renew contract and to
fix the period : Osman UNAT Judgment No. 180 p. 5 and Hoefnagels ILOAT Judgment No.
25 p. 3.

23. On the issue of compensation for moral and material prejudice, the Respondent contended
that having taken the decision not to accept the offer to extend his contract for one (1) year
during which the Respondent clearly indicated it had a duty to work with the Applicant to
improve his performance, any damages that the Tribunal may deem necessary to assess
must be in accordance with the principle recognised by international administrative
tribunals and laid down in the case of Quinones.  The principle postulates that for alleged
unlawful injury suffered by an Applicant to be compensable, it must be grave injury to the
dignity or reputation of the Applicant or it must cause serious and unnecessary personal
distress, although such distress need not be especially grave. : Quinones ILOAT Judgment
No. 447 (1981) p. 5

24. Article XIII of the Statute of the Tribunal also allows award of damages not exceeding three
(3) years salary but such damages must be pleaded and proved by the Applicant.  He
must also prove the moral and material prejudice he had suffered which he has failed to
do.  The Appeals Committee also made no such finding.

25. Concluding, the Respondent conceded that it was quite clear from the memo of 24
February 1999 that in renewing the contract the Respondent had a duty to discuss the
agreed objectives during the one (1) year renewal  in order to enable the Applicant to
ameliorate his performance.  The Respondent could not perform that duty because the
Applicant did not give the Bank the opportunity to discharge it.  He preferred to separate.

26. Respondent urged the Tribunal to discuss the claims including the compensation
equivalent to an increase of 5 % salary, which the President had decided in his favour and
had been paid to him.

VI. THE LAW AND DECISION

27. Its is trite law that the President of the Bank has discretion to accept or reject the
recommendations of the Staff Appeals Committee.  But his decision is subject to review.
The Tribunal has consistently  held that such a decision may be quashed for a breach of a
rule of form or of procedure, for a mistake of fact or law, for failure to take account of
essential facts, for misuse of authority, or of clearly mistaken conclusion drawn from the
facts : Pinto 26 May 1988, Judgment No. 56 p. 11 and Gale ILOAT Judgment 474
(1982) p.3
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28. The law relating to three months notice or three months salary in lieu of notice is covered
by the Staff Regulations 6.10.3 and Hoefnagels, Judgment No. 25 ILOAT (1957).  The
Regulations provide as follows :

}Without prejudice to the provisions of Regulation 6.10.2, a temporary
appointment shall terminate at the end of the period specified in the letter of
appointment, provided that such termination shall be subject to at least three
months prior notice by the Bank.~

29. In Hoefnagels the Administrative Tribunal of the International Labour Organisation held
that the offer by an organisation of a new appointment exempted the organisation from
having to give advance notice before the termination of the existing appointment.

30. In the case at hand the appointment was due to terminate on 17 February 1999 but the
Applicant continued  to be in service.  He stated that he did so in expectation of its
renewal.  On 24 February 1999 his expectation was realised  when he received the Bank’s
letter of that date renewing the appointment for one year with effect from 17 February
1999.

31. The Applicant was most unhappy with the offer of the renewal for one year only and on 1st

March 1999 he sent a letter to the Bank wherein, after specifying several of his grievances,
he concluded  as follows :

} In order to put a stop to this no-contract situation (which, in reality, will be
prejudicial  to me if I were to endure further), I prefer the simple solution of
separation (not later than 15 March 1999).  But having regard to the fact that the
changes to the renewal of contract were not indicated within the statutory period of
notice, I believe I am entitled to claim a compensation of three months salary as
laid down by the texts.~

The Bank accepted his separation by its letter of 4 March and he did so on 15 March 1999.

32. Although the Applicant set out several unfavourable treatments and irregularities meted
out to him by his superior officials of the Bank that caused him to resign or to reject the
offer of the renewal, nevertheless it is clear that he voluntarily chose to do so.  The Bank
did not terminate his appointment but extended it.  Consequently, on the authority of
Hoefnagels he was not entitled to prior notice.  There was no breach of regulation 6.10.3.
Three months salary in lieu of notice is payable as compensation or damages for breach of
contract where there is a breach of the said Regulation .  It is axiomatic therefore that the
Applicant is not entitled to such pay.
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33. In parenthesis, it may be observed that Resolution B/BD/97/15 enhanced the salaries and
benefits of staff members.  For expiration of fixed term appointment, it provides three
months notice and benefits of termination allowance of one day’s salary for each month of
service up to a maximum of sixty days.  The evidence shows that the Applicant was paid
this benefit after his separation.  This claim is therefore misconceived.

34. It is pertinent to reiterate the reasons stated by the Staff Appeals Committee for its
recommendation to the President of the Bank at his own discretion , to pay compensation
to the Applicant for the prejudice he had suffered. The reasons were :

1 The Committee recognized that the Appellant was recruited for a sensitive
position. In the exercise of his duties, the latter took personal initiatives which
brought him to the attention of his Director. However, between the evaluation in
1997 and that of 1998, the working environment considerably deteriorated
following a misunderstanding between the Appellant and his supervisor. Threats
not to renew the Appellant’s contract led  to the worsening of relations between
professionals and created a malaise within the division.

2 The Committee noted that the administration had not been diligent in settling the
difference between the Appellant and his immediate supervisor. Management did
not find a solution to the conflictual  situation. This led to an impasse which,
despite the recognition of the Appellant’s professional skills, had a negative impact
on the normal working relations. Lack of moral support from CHRM certainly led
the Appellant to take a hasty decision. Hence, as soon as the Appellant expressed
the desire not to renew his contract and to leave the Bank, CHRM hastened to let
him go instead of finding a solution to the problem connected with the worsening
of relations between professionals. The Committee concluded that the Appellant
was subject of unfair treatment. Consequently, the Committee considers that
additional compensation should be paid to the Appellant.

3 In the evaluation performance 1998 of the Applicant a number of irregularities had
been committed and there was violation of the right of defence in that the
Applicant had not been given the opportunity to make his input.

35 The Tribunal is satisfied there is a simple evidence to support those findings. The
Applicant asserted that the impugned 1998 evaluation performance report caused him
personal distress and serious injury to his feelings having regard to his recognized
professional competence in the esteem of his colleagues. The Tribunal is convinced that a
reasonable man may find the treatment accorded to the Applicant and the irregularities
committed intolerable.
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36. The question now is  whether the distress and the injury suffered are compensatable?

37. By virtue of the provision of Article XIII. I of the Statute that established this Tribunal, the
Tribunal has the power to order payment of compensation.  The Article prescribes as
follows :

“If the Tribunal concludes that an application contesting an administrative
decision is well-founded, it shall order the rescission of such a decision,
and may order any other measures, whether involving the payment of
money or otherwise, required to correct the effects of that decision.”

38. The decision of the Administrative Tribunal of the ILO in Quinones, 14 May 1981,
Judgment N° 447 ( ILOAT) formulated the principle for awarding compensation for moral
prejudice in these terms:

“Secondly, the complainant seeks compensation for moral prejudice. It is true that
where the impugned decision is not unlawful such compensation is due only in
exceptional circumstances, viz. where the wrong is especially grave. On the other
hand, where the decision is unlawful, the wrong need not be especially grave for
an award of compensation for moral prejudice: it is enough for the Tribunal to find
a serious wrong.  In the present case the impugned decision was tainted and the
latter condition is fulfilled. The complainant is therefore entitled to compensation
for moral prejudice provided that there was serious injury to her feelings. There
was indeed such injury: she was certainly affected by the suddenness of the
decision, which she regarded as an unfair punishment, and her reputation very
probably did suffer since her colleagues must have wondered what the reasons
were for such an unaccountable transfer. The Tribunal will determine the
compensation for moral prejudice accordingly ex æquo et bono at 8,000 United
States dollars”.

39 It is apparent that the circumstances that precipitated the Applicant’s resignation were
tainted with illegalities and were therefore unlawful. Accordingly, the wrong done to the
Applicant needs not be especially grave for an award of moral prejudice. It is enough if it is
serious wrong. The Tribunal holds the wrong done to the Applicant to be serious wrong
within the context of the decision in Quinones (Supra) . Accordingly, the Applicant is
entitled to compensation.

40. For the above reasons, the Staff Appeals Committee was right to recommend to the
President of the Bank payment of compensation for moral prejudice but the Committee
erred in law in making such payment at his discretion.

41. Since the President’s decision refusing compensation for moral prejudice was based on
erroneous recommendation, it must be quashed in accordance with the principle laid down
in Pinto and Gale (Supra).  It is therefore quashed.
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42. For the serious injury to his feelings, his reputation and distress, the Tribunal awards to the
Applicant two months salary as compensation for moral prejudice.

43. The claim for three months salary in lieu of notice fails and it is dismissed.  The claim for
compensation for material prejudice in respect of separation of his wife and the sale of his
furniture also fails and it is dismissed.

44. The claims for 5% increase in his salary and of expunging his 1998 performance
evaluation having been withdrawn, are struck out.  The Applicant is entitled to costs
assessed at 3500 US dollars.

Concluding, the Tribunal orders:

1. Payment of two months salary to the Applicant as compensation for moral
prejudice;

2. Claim for three months salary in lieu of notice and for material prejudice
be dismissed;

3. The claims for 5% increase of salary and expunging his 1998
Performance Evaluation are struck out;

4. Costs of 3,500 US dollars awarded to the Applicant.

Honorable Justice Mohammed Bello - President

Albertine Lipou Massala - Executive Secretary
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