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I. THE FACTS

1. The Applicant, a national of Cameroon, joined the service of the African Development
Bank (hereinafter : the Bank or the Respondent) at the end of December 1990.  At the time
when the dispute between the Applicant and the Bank arose, the Applicant was Principal
Interpreter in the Interpretation and Conferences Division, SEGL.4, of the Secretary
General’s Department, SEGL.

2. During the Applicant’s time of appointment with the Bank from 1991 to 1997, his
performance was constantly rated as satisfactory or better.  Regarding his performance
appraisal for 1998, however, serious disagreement emerged between him and the Bank.

3. During the course of the year 1998 itself, the Applicant’s attention was never officially
drawn to any perceived deficiencies of his work.  His direct supervisor, Mr. Ndi Mbarga,
had  a mid-term review conversation with him in September 1998 and assured him that he
had successfully met his objectives.  Since Mr. Mbarga left the Bank in December 1998 to
take up new employment in the United States, the appraisal for 1998 could not be carried
out according to the normal procedure under which ratings are given by the first-in-line
supervisor.  Mr. Mbarga was requested by the Bank to prepare and submit performance
evaluations of thirteen staff members of his former Division, including the Applicant.  Due
to his absence from Abidjan, he could not meet with these persons in order to discuss with
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them their performance profile.  In these circumstances, the former Secretary General,
being the supervisor next in line as Head of the Department, took it upon himself to assess
the Applicant’s performance.

4. In accordance with the new instruments introduced for the 1998 performance evaluation
exercise, in early 1999 a preliminary management committee meeting in the Applicant’s
Department was held.  At that meeting, a preliminary performance rating of each of the
staff members concerned was discussed and determined, including the rating of the
Applicant on the basis of the Secretary General’s first evaluation.

5. The Applicant was called on 8 February 1999 to the office of Mr. Seyni Ndiaye, Acting
Chief of SEGL.4, where he was informed that his overall performance had been graded
“D” (acceptable), the fourth grade in a hierarchy starting out with “A” (outstanding) and
going as far down as “E” (unsatisfactory).  On 15 February 1999, upon his request he met
with the former Secretary General, Cheikh Ibrahim Fall, to discuss his evaluation.  This
meeting lasted more than two hours.  It turned out that Mr. Fall, who knew the Applicant
from his daily work, had based his evaluation largely on the written comments which had in
the meantime arrived from Mr. Mbarga.  This evaluation of the Applicant’s performance,
which, however, was not shown to the Applicant on that occasion, read as follows :

}Mr. Tah Asongwed : Mr. Tah Asongwed’s performance has been
consistently good over the past year.  Mr. Asongwed’s interpretation work is
very lively, accurate and very polished.  He has improved his knowledge of
financial concepts.  In addition, he often made himself available whenever
needed.  I have told Mr. Asongwed that I expect him to show more interest in
the overall activities of the Division.  I have not received the product of Mr.
Asongwed research in terminology.~ �superior - 3�

6. After this meeting, Mr. Fall proceeded to formalising the Applicant’s appraisal for 1999.  On
17 February 1999 he wrote the following observation in the relevant form under the rubric
“Supervisor’s comments” :

}Mr. Asongwed has a potential to contribute more to the performance of the
division by being proactive and submitting the results of the assignments
given to him.~

Accordingly, he rated both the degree of objectives reached and the competences of the
Applicant as “D”, assigning to him likewise and overall rating of “D”.

7. This criticism was made available to the Applicant, who noted on the same day in the
rubric “Staff Member’s comments” :

}I respectfully disagree with the  evaluation given by the Secretary General
because it is not in line with that given me by my immediate supervisor,
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Mr. Mbarga.  I suggest that the Management Review Committee go by the
evaluation of my immediate supervisor.  I would like to receive a copy of Mr.
Mbarga’s evaluation.  Thank you.~

8. After the two meetings with Mr. Fall, the Applicant felt that he might have used
inappropriate language in challenging his evaluation.  He therefore on 21 February 1999
sent an E-mail to Mr. Fall, extending his apologies to him and asking for his forgiveness.
Mr. Fall replied by a message of 28 February 1999 wherein he stated that he continued to
believe that “with more time on the job and more pro active attitude you can give much
more to SEGL and to the Bank “.

9. According to the request by the Applicant, the matter was thereafter brought to the
attention of the Management Review Committee.  This Committee met in the absence of
the Applicant on 6 April 1999 to confirm the original rating.  Mr. Fall, who was also the
Chairman of that Committee, personally recorded the reasons for the denial to amend the
first evaluation given by him on 17 February 1999.  The statement reads :

}The committee after having discussed with... and reviewed the overall
rating of the former supervisor has come to the conclusion that his
evaluation does not follow the guidelines for a normal distribution.
Furthermore it is based on a nomenclature which does not exist in the Bank
procedure, ie superior 1 to superior 5.  Consequently, the committee has
confirmed its evaluation and urged staff that he deliver the objectives for
1999 and devote more of his time to his work.~

10. After this first meeting, the Applicant was invited to a second meeting of the Management
Review Committee, which took place on 28 April 1999.  He did attend this meeting, where
only Mr. Fall and a second person, Mr. Kuchande as representative of CHRM, were
present.  After the hearing, the Committee took the view that the Applicant should not be
evaluated for 1998, given his insistence that only his immediate supervisor had the
necessary expertise and competence to pronounce on his performance.  This decision
was not recorded in the Performance Appraisal Form of the Applicant.  However, by a
memorandum of 18 May 1999, the recommendation adopted by the Committee was
brought to the knowledge of the Vice President, CMVP.  Two days later, on 20 May 1999,
the Acting Vice President, CMVP determined that the appraisal process should be
completed as originally planned and that the rating be maintained.  The Applicant was
accordingly informed by a communication of 25 June 1999.

11. The Applicant immediately filed a request for administrative review of the grade assigned
to him.  This request was denied by the acting Vice President on 28 June 1999.
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12. Thereupon, the Applicant lodged an appeal against this decision on 28 July 1999.  By a
decision of 15 May 2000, the Staff Appeals Committee made the following
recommendations :

i) Maintenir l’évaluation du rendement de l’Appelant;
ii) Communiquer à l’Appelant les observations faites par son ancien

superviseur immédiat;
iii) Rejeter les prétentions de l’Appelant.

These recommendations were accepted by the Bank through a letter dated 8 February
2001, almost nine months after the Appeals Committee had handed down its decision.
The Administrative Tribunal was seized by the Applicant on 4 May 2001.  On 6 and 7
November 2001, oral hearings took place.  The Applicant himself argued his case, without
the assistance of a lawyer.

II. THE ARGUMENTS OF THE PARTIES

1. The Arguments of the Applicant

13. The Applicant maintains that the proceedings leading to his evaluation for 1998 were
tainted by many irregularities.  He alleges, in particular, that the Bank did not abide the
procedure prescribed by itself for the evaluation process, namely :

- the Guide to Performance Evaluation and Staff Development Process (an undated
document issued by the Bank for the 1997 evaluation process, hereinafter called
“Guide”);

- the document “The Performance Management Process at the African
Development Bank.  Purpose and Principles”;

- Presidential Instruction No. 001/98 concerning Staff Performance Evaluation and
Staff Development System, of 3 February 1998;

- the Performance Appraisal Meeting.  Guidelines for Managers;
- as well as the Performance Appraisal Meeting.  Guidelines for Staff.

14. He contends that during the entire year 1998 he was never made aware by his supervisors
of any alleged shortcoming in his performance.  His evaluation had not been preceded by
a meeting with any of this supervisors.  Neither had he had an opportunity to talk to Mr.
Mbarga before his departure from the Bank, nor had the former Secretary General
consented to meet with him before the provisional rating was issued in February 1999.  On
the other hand, it was a basic requirement under the “Guide” and the other relevant texts
that a well-prepared meeting should take place between the staff member concerned and
his supervisors before the actual evaluation.  No such meeting had been arranged for him.
In any event, a staff member had a right to be assessed by his first-in-line supervisor.  No
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other person could discharge this task from a distance.  Thus, contrary to the procedural
guarantees established by virtue of the relevant texts, his negative assessment had come
as a total surprise to him.

15. Second, provisional ratings were not provided for in the texts  governing the performance
appraisal process.  No collective decisions could be taken by a preliminary management
committee meeting.  The rating had to be the outcome of a personal meeting between the
staff member concerned and his supervisor.

16. Third, his rating was procedurally flawed.  Twice in his appraisal form, he had been rated
as “E”, ie in the lowest category as “unsatisfactory”, both regarding the objective of “using
ADB documents to compile terms and expressions in fields related to the ADB’s work for
the purpose of preparing glossaries” and service “as sole booth interpreter in emergency
or exceptional circumstances”.  According to the document “The Performance Appraisal
Form – Explanatory Notes” a justification must be given for a rating of “unsatisfactory”.
This had not been done.  In any event, the appraisal concerning the two issues referred to
was unfounded and arbitrary.

17. In was unlawful to hold a meeting of the Management Review Committee in his absence.
Proceedings before this Committee were intended to provide employees dissatisfied with
their evaluation by their supervisors a fair and balanced assessment.

18. The hearing granted to him on 28 April 1999 by the Management Review Committee
lacked all the guarantees of due process.  In the first place, the Committee had convened
in a composition of only two members, while according to the relevant rules ( annex 6 to
the 1997 “Guide”) the Section Chiefs should also have attended the meeting since his
Division (Interpretation and Conferences Division) was divided into four Sections.  Thus,
the Committee was improperly constituted.

19. Furthermore, it was an anomaly that Mr. Fall, whose evaluation was the subject matter of
the review process, chaired himself the deliberations of the Committee with its minimal
composition of two persons.  Nobody could be judex in re sua .

20. Even the proceedings of the Staff Appeals Committee had not been free from serious legal
errors.  A witness had been heard in the absence of the Applicant on the evaluation
process in his Division.  Thus, he had been deprived of any opportunity to examine the
witness.

21. Lastly, essential facts had been overlooked.  The admonition in his first appraisal of 17
February 1999 that he should submit the result of his assignment was based on a
misconception.  The glossary which he had been entrusted with developing had been
completed by him by the end of 1998.  But he could not submit it because he was on home
leave from 26 November 1998 to 10 January 1999.
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22. Additionally, there had been other errors of fact, gross inconsistencies, errors of law, bias,
arbitrariness, prejudice and partiality.

2) The arguments of the Respondent

23. The Bank emphasises that according to the jurisprudence of international administrative
tribunals the appraisal of a staff member’s performance is committed to the discretion of
the employer.  It can be challenged only if the Applicant establishes that the decision
concerned was marred by abuse of discretion, improper motivation, discrimination or
violation of prescribed procedure.

24. It further notes that the “Guide”, extensively relied upon by the Applicant, had been in force
for the 1997 evaluation of staff performance but had been replaced with regard to the1998
evaluation by new texts1.  According to the new texts, the performance appraisal process
was organised differently from the scheme followed in the preceding year as outlined in the
“Guide”.  In particular, the rules contained in the “Guide”, according to which the evaluation
of a staff member required two meetings with his supervisor, had been repealed.

25. The Bank contests the argument put forward by the Applicant that only the immediate
supervisor is legitimated to rate the performance of a staff member.  Such a rule is
nowhere laid down in the relevant texts.  Although it may be advisable to rely on first-hand
knowledge, the circumstances of the case show  that sometimes a different method must
be resorted to since otherwise an evaluation could not take place at all.  The Secretary
General was well qualified to discharge the task he took upon himself.  He was the Head
of the relevant Department; furthermore, he was sufficiently informed about the work of the
Applicant whom he had been able to observe acting as an interpreter during Board
meetings.

26. Preliminary ratings were a necessity.  They had been introduced by the new texts
governing the 1998 performance appraisal process.  Afterwards, the Applicant had had a
full opportunity to discuss his rating.  He had not less than two times seen the former
Secretary General for that purpose.

27. As far as the meeting of the Management Review Committee of 6 April 1999 was
concerned, there had been a misunderstanding.  From the E-mail message addressed to
him by the Applicant on 21 February, 1999, Mr. Fall, the Chairman of the Committee, had
concluded that the Applicant had dropped his request for review of his evaluation.  The
presence of the staff member concerned was a necessity only when a conflictual situation
existed.  Wrongly, but without any kind of malice it had been believed that the matter had
been settled.

                                                                
1 a) The Performance Management Process at the African Development Bank.  Purpose and Principles;  b)  Conducting the 1998 Evaluation
Process in Three Steps : A Guide to Staff and Managers; c) The Performance Appraisal Form – Explanatory Notes.
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28. It was true that the actual composition of the Management Review Committee was
unfortunate, Mr. Fall acting as Chairman having to review his own prior evaluation of the
Applicant’s performance.  But such oddity was not to be equated with unlawfulness.  The
relevant jurisprudence of international administrative tribunals did not generally require a
person who was involved in earlier stages of a legal proceeding to recuse himself.  Such
obligation had only been affirmed for disciplinary matters.  It often happened in
administrative procedures that the person involved in decision-making at lower level also
participated in reviewing the challenged decision at a higher level.

29. With regard to the lack of explicit justification for the rating of the Applicant as “E” in two
fields, the Bank replies that this omission constitutes only a formal deficiency.  The
reasons for this assessment had been openly revealed to the Applicant during his
discussions with the former Secretary General.  He had been given ample opportunity to
raise objections and defend his interests.  In this regard, it was to be noted that the
glossary, which the Applicant should have submitted by the end of 1998, had indeed not
reached the Bank by that time.  The fact that the Applicant was on home leave in
December 1998 did not constitute a valid excuse for not complying with his duty.

III. THE REQUESTS BY THE PARTIES

30. The Applicant requests the following relief :

A.
i) Quashing of the decision by the Respondent to assign to me an overall D

rating for 1998;
ii) Setting aside my 1998 evaluation because genuine due process was not

done me. Besides, the evaluation is riddled with various forms of
irregularities, errors of fact and law, gross inconsistencies; etc;

iii) Expurgation of unfavourable records of my performance, including
evaluations, recommendations and decisions, found to be flawed by
irregular and extraneous motives, procedural irregularity or unreasonable
conclusions, gross inconsistencies, omission of essential facts; taking into
account of irrelevant facts or based on omitted or erroneous facts;

iv) Expurgation of the comments made by the former secretary general on 06
April 1999 and purportedly attributed to the Management Review
Committee under Management Reviews’ Comments on my appraisal
form;

v) Expurgation of the two E ratings given me because the former secretary
general failed to provide justification for them as required by the guidelines
on evaluation;
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vi) Expurgation of the D ratings given me for the two objectives for which I
was rated which were not part of my objectives (Programme/Project
Planning and Management as well as People Management);

vii) Setting aside of the Report of the Appeals Committee because the
Committee heard a crucial witness in my absence; and accordingly rule
that due process was not done me;

viii) Setting aside the Report of the MRC I attended on 28 April1999 because
the recommendation made by the MRC is not reflected on my appraisal
form;

ix) Setting aside of the Report of the MRC which met on 28 April 1999
because the MRC was improperly constituted;

x) Setting aside the comments purportedly made on my appraisal form by a
“mystery” MRC of which I was not informed nor invited to attend;

xi) Ruling on whether the preliminary management committee has the
competence to assign ratings to individual staff members when its
mandate is simply to discuss the general distribution of ratings in each
department/unit;

xii) Reinstatement of any privileges of which I might have been deprived as a
result of the D rating that was assigned to me.

B. Ordering the Respondent to pay him :

i) the amount of six (6) months’ net base salary as compensation for the
intangible moral injury he had suffered as a result of the Respondent’s
gross violation of established performance evaluation procedures;

ii) appropriate relief for the unsubstantiated ratings he was given;
iii) damages in the amount of one (1) month’s salary for each month of delay

regarding the communication of the recommendations of the Staff Appeals
Committee to him.

31. The Respondent prays the Tribunal :

To dismiss the Application as lacking in merit.

IV. THE LAW

32. The application is essentially based on the allegation that procedural safeguards were
violated to the detriment of the Applicant.  All the requests made by the Applicant
presuppose that he was a victim of non-compliance with due process requirements.  The
Tribunal agrees with both parties that its function is limited to examining whether
procedural fairness was observed.  It will hence abstain from reviewing the substantive
correctness of the Applicant’s evaluation.
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33. The Tribunal duly notes that the new rules introduced to regulate the performance
appraisal process in 1999 (see above para 24) do not require any more that the evaluation
of a staff member be carried out on the basis of two meetings of the staff member
concerned with his supervisor.  The Tribunal also notes that the relevant 1998 text
(“Conducting the 1998 Evaluation Exercise”) provides for preliminary appraisals, to be
issued by preliminary management meetings.

34. Nevertheless, the Tribunal is not convinced that the rating assigned to the Applicant
respected the applicable principles of due process as enshrined in the rules enacted by the
Bank itself.  At a mid-term appraisal of his performance in September 1998 by his direct
supervisor, the Applicant had been assured that his work lived up to the standards
required by the Bank.  At no time had he been put on notice that he was expected to
improve his performance.  Thus, the unfavourable rating came as a surprise to him.

35. According to the 1998 text “Purpose and Principles” supervisors must :

“monitor and coach individual performance, maintain two-way communication,
provide continuous feedback and coaching to help, and where necessary, improve
employee performance throughout the year.”

It is explicitly stated in addition that

“once the annual appraisal meeting takes place, the outcome should not be a
surprise to the staff member”.

Obviously, these precepts were not complied with in the case of the Applicant.  He
therefore rightly concludes that he was unfairly treated by Management.

36. The 1998 text “Conducting the 1998 Evaluation Exercise” further provides that after the
completion of the preliminary management sessions :

“individual appraisal interviews will be held during which the manager discusses
the appraisal with the staff member”

Pursuant to the inherent logic of this instrument, such interviews are to be arranged in
each and every case as a compulsory second stage of the evaluation process.  The
Applicant, however, was not automatically invited to such a meeting with the supervisor
who had rated him provisionally, the former Secretary General.  He was first confronted
with his overall rating by Mr. Seyni Ndiaye, who, however, could only tell him the net result
of his evaluation.  It emerges from the transcripts of the E-mail messages exchanged
between Mr. Ndiaye and the Applicant that the Secretary General was willing to receive
the Applicant if the latter needed “any clarification about the result of �his� evaluation”.  In
other words, the evaluation process was considered as being completed, subject to the
right for the Applicant to request any appropriate information which had led his supervisor



-10-

to assigning the controversial negative grade.  This is not the procedure set out as step 2
of the 1998 evaluation process, which still had to be approached with an open mind,
notwithstanding the existence of a preliminary rating.  The text clearly states that during
individual appraisal interviews “the objectives and competences” must be “discussed and
evaluated”.  In the instant case, however, the Applicant was given no more than an
opportunity to raise objections against a pre-determined result.  According to the text
referred to, the appraisal of a staff member constitutes a co-operative endeavour, not a
unilateral act against which ex post counter-arguments can be raised.

37. The Tribunal holds, furthermore, that the mistake to convene a meeting of the
Management Review Committee in the absence of the Applicant on 6 April 1999 cannot be
explained by the contents of the E-mail message sent by the Applicant to Mr. Fall on 21
February 1999.  In that message, the Applicant presented his apologies for the tone which
he had used during the two meetings with the Secretary General.  But there is no hint in
that message that, in substance, the Applicant could have ceased pressing his claim.  The
holding of the meeting was therefore marred by a grave procedural deficiency.

38. The Tribunal notes with concern that the result of that meeting, which was recorded in the
Applicant’s Performance Appraisal Form for 1998, was not immediately deleted after it had
emerged that the Applicant had no intention to withdraw his case from the review process.

39. Furthermore, the Tribunal cannot accept the way in which the request of the Applicant for
review of his rating was dealt with by the Management Review Committee at its second
meeting on 28 April 1998.  It is uncontested that the former Secretary General had played
a decisive role in grading the overall performance of the Applicant as “D”.  Having thus
being involved in the appraisal process, he could not, albeit in a different capacity, chair
the meeting of the Management Review Committee where he was alone with just one
other member, Mr. Kuchande as representative of CHRM.  An administrative proceeding
intended to review a prior administrative decision makes no sense if the claimant is again
confronted with the same person who took the challenged decision.  Although the relevant
rules of the Bank do not set forth specific rules in this respect, it is obvious that such
combination of functions deprives the review procedure of any real meaning.  The Tribunal
agrees in this respect with the judgment of the Administrative Tribunal of the International
Labour Organization in Varnet (judgment 179, of 8 November 1971), which held :

}It is a general rule of law that a person called upon to take a decision
affecting the rights or duties of other persons subject to his jurisdiction
must withdraw in cases in which his impartiality may be open to question on
reasonable grounds.  It is immaterial that, subjectively, he may consider
himself able to take an unprejudiced decision; nor is it enough for the
persons affected by the decision to suspect its author of prejudice.
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Persons taking part in an advisory capacity in the proceedings of decision-
making bodies are equally subject to the above-mentioned rule.  It applies
also to members of bodies required to make recommendations to decision-
making bodies.  Although they do not themselves make decisions, both
these types of bodies may sometimes exert a crucial influence on the
decision to be taken.

Because of its purpose, which is to protect the individual against arbitrary
action, this rule applies in international organisations even in default of any
specific text.  It follows that, failing any explicit provision in the regulations
and rules, the officials concerned are bound to withdraw if they have already
expressed their views on the issue in such a way as to cast doubt on their
impartiality or if for other reasons they may be open to suspicion of
partiality.~

40. Lastly, the Tribunal notes that the Respondent has not been able to provide a pertinent
justification for the improper composition of the Management Review Committee.  The four
Division Chiefs should also have been present.  According to the relevant texts, an
individual decision was to be reviewed by a collective body.  In the instant case, the
guarantee of a collective decision could not become operative.

41. The Tribunal finds that the requirement according to which a justification must be given for
a rating as “E” – unsatisfactory – cannot be fulfilled by oral explanations at a later stage.  It
is incumbent on the employer to specifically state the reasons for his dissatisfaction with
the performance of the staff member concerned.  Otherwise, the latter will be deprived of
any meaningful opportunity to present pertinent objections with a view to refuting the
criticism to which he has been made subject.

42. The Tribunal does not need to go into further details of the submission of the Applicant.
They are all intended to show that the performance appraisal process was tainted by
procedural irregularities.  The Tribunal has found that this is indeed the case.

43. As far as the relief sought by the Applicant is concerned, the Tribunal holds that indeed the
appraisal given to the Applicant in respect of the rating of his performance in 1998 cannot
be maintained and must be reviewed by the Respondent.  The Applicant’s overall
evaluation as “D” lacks a procedurally sound basis.  Consequently, his evaluation for 1998
must be expunged from his personal file.  This deletion should not, however, entail any
financial loss for him.
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44. As far as the Applicant’s requests for financial compensation are concerned, the Tribunal
is of the view that a finding to the effect that his performance evaluation for 1998 was
flawed by procedural irregularities and thus cannot stand, constitutes by itself sufficient
reparation.  It is true that, through these irregularities, the Applicant has suffered moral
injury.  But this injury, which has not caused continuing damage to the Applicant, who has
remained in the service of the Bank, will be fully repaired by the finding of the Tribunal that
the Respondent behaved unlawfully by not complying with its own rules for the conduct of
the evaluation process.

V. THE DECISION

45. The Tribunal accordingly finds :

1) The Respondent is ordered to expunge the performance rating of the Applicant for
1998 from his personal file;

2) The remainder of the requests of the Applicant is rejected.

Honorable Justice Mohammed Bello - President

Albertine Lipou Massala - Executive Secretary
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