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I. THE RELEVANT FACTS 

 

1. Mr. B. M., the Applicant, a national of Morocco, entered the service of the Bank on 12 

April 1978. He worked successively in different departments – in the Operations sector 

from 1978 to 1991, and also in the financial units. He believes that the termination of his 

appointment violated the Staff Rules and Staff Regulations of the Bank. Consequently, he 

requests damages and interests for the wrongful termination of his contract of 

appointment. At the time of the contested decision, he was Director of the Loan 

Administration Department, and then Special Advisor to the Vice-President of Finance.  

 

2. On 28 December 2001, the President of the African Development Bank addressed 

correspondence to Mr. B. stating the following:   

 

"Following the adoption and implementation of the new organizational structure 

of the services of the Bank, the Loan Administration Department of which you are 

director will cease to exist as an organizational unit of the Bank with effect from 

1st January 2002. I have therefore decided that you be separated from the service 

of the Bank in accordance with the provisions of Regulation 6.11.1 (vii) of the 

Staff Regulations."  

 

3. The President added:  

 

"In the interest of the Bank, and in recognition of your service, I have further 

decided to postpone your separation from the Bank and to reassign you as a 

Special Advisor to the Vice-President, Finance …”  

 

This reassignment was subject to certain conditions: "for a maximum period of one (1) 

year with effect from 1 January 2002". The letter from the President of the Bank 

concluded as follows:  

 

"Let me take this opportunity to acknowledge your contribution to the work of the 

African Development Bank Group and to urge you to continue in the same spirit 

in your new assignment.” 
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"If you accept the offer of reassignment set forth above, please communicate 

your acceptance to the terms and conditions of the offer by signing and returning 

a copy of this letter to the Bank." 

 

         

4. The Applicant accepted the terms and conditions of the offer of reassignment, but 

specified as follows: "Without prejudice to the settlement of the full benefits I am entitled 

to at the end of the reassignment period”.  

 

5. At the end of the period of reassignment of which the Applicant was formally informed 

by correspondence from the Bank dated 25 November 2002, the Applicant on 31 

December 2002 signed a letter entitled: 

 

“RELEASE OF ADB, ACCEPTANCE OF SEPARATION ALLOWANCE 

PAYMENT AND RESTITUTION OF ALL ADB DOCUMENTS”  

 

The said letter, the text of which comprises a form prepared by the Bank and that all 

those leaving the Bank’s services are required to sign, was worded as follows: 

 

“I have fully understood that this package represents a final and full settlement 

and that by accepting it, I release the African Development Bank of any claim 

that I might or could otherwise make from it, by virtue of any additional claim 

and of any related dispute based on the interpretation or application of the 

provisions of my employment contract, on the date of the present acceptance or 

at a later date.”  

 

However, the Applicant appended to the form the following reservations: 

 

“I accept this payment subject to verification of my entitlements and without 

express waiver of eventual claims, should there be any.” 

 

6. After leaving the service of the Bank on 31 December as scheduled, the Applicant wrote 

to the Vice-President, CMVP, on 04 February 2003 requesting administrative review of 

the decision. In the absence of a reply, his counsel, Maître Mohamed Lamine Faye filed 

a motion for review addressed to the President of the Bank, which sought "failing 

reinstatement, to obtain an amicable settlement of Mr. B. M.’s case". Having received no 

replies to these two requests, the Applicant on 04 April 2002 submitted an appeal 

through the ADB representative in Abidjan; however, owing to the relocation, this 

appeal was not filed by the Appeals Committee Secretariat at the Temporary Relocation 

Agency in Tunis until 07 July 2003.    

 

7. The Appeals Committee issued its conclusions and recommendations on 06 May 2004, 

after deliberating on 13 April 2004. The President of the Bank approved the 

recommendations on 03 June 2004 and these were notified to the Applicant by a letter 

dated 18 June 2004, from the Officer-in–Charge of the Human Resource Department, 

Mr. Jean-Paul Ehounou. 
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8. By an application filed with the ADB Administrative Tribunal Secretariat on 18 August 

2004, Maître Mohamed Lamine Faye brought the case before the Tribunal for and on 

behalf of Mr. B. The Respondent was informed of the Application on 07 September 

2004.  

 

9. Without considering the merits of the case, the Respondent in its Answer of 05 October 

2004, moved to dismiss it on the grounds that “the Applicant commenced the procedure 

of contesting the administrative decision on which it is premised after he was time-

barred…”  

 

II. ARGUMENTS OF THE PARTIES 

 

10. The Respondent 

 

The Respondent notes that under the heading "Decision being Challenged", the 

Applicant states the impugned decision as follows:   

 

"In a letter dated 18 June 2004, the Officer in Charge of the Human Resource 

Management Department of the African Development Bank informed Mr. M. B. 

of the decision of the President of the Bank regarding the approval of the report 

and recommendations adopted by the Staff Appeals Committee of the African 

Development Bank at its sixtieth session convened from 13 to 16 April 2004.  It 

confirmed:   

 

i) Upholding the decision to dismiss the Applicant in compliance 

with the measures taken by the Bank to reorganize its services; 

 

ii) Dismissing the Applicant’s claim for reinstatement in his post; 

 

It is this decision of the Appeals Committee of the African Development Bank 

which is submitted to the Administrative Tribunal in order to override the 

confirmation of the decision to dismiss Mr. M. B.” 

   

11. The Respondent states that, on examining the decision more closely, the inescapable 

conclusion is that the real decision that is being contested by the Applicant is the 

Respondent’s decision, duly notified to and signed by the Applicant on 28 December 

2001, informing the Applicant that, as a consequence of the adoption and 

implementation by the Respondent of a new organizational structure, the Loan 

Administration  Department of which the Applicant was the Director, would cease to 

exist as an organizational unit with effect from 1 January 2002, and consequently, the 

Applicant would cease to be a Bank employee. Moreover, the same decision stated that 

the termination would be deferred and that the Applicant would be reassigned as Special 

Advisor to the Vice-President for Finance for a one-year period, based on modalities and 

conditions accepted by the Applicant.  

 

12. It pursues its arguments, noting that the Application clearly states that the President’s 

"decision", communicated to the Applicant by the Director of the Human Resources 

Management Department on 18 June 2004, only endorsed the Staff Appeals 

Committee’s Report and Recommendations and that that decision did not contain 

anything new that had not already been communicated to the Applicant in the 

Respondent’s letter of 28 December 2001.  
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13. The Respondent holds that the Appeals Committee was mistaken in hearing the appeal 

filed by the Applicant against the decision. Indeed, when the Respondent moved for the 

dismissal of the appeal, the Appeals Committee acknowledged:    

 

"…Effectively, the Appellant filed his appeal after the deadline, but finds that, in 

this particular case and considering the exceptional circumstances (written 

notice containing a double decision regarding termination and reassignment to 

the post of Advisor), the merits of this appeal deserve to be examined. 

Consequently the Committee has decided to apply the provision of Staff Rule 

103.05(d) by receiving the Appellant’s claim.” 

  

14. The Respondent criticizes the Appeals Committee for hearing the substance of the 

appeal, whereas the request for administrative review submitted on 02 April 2003 to the 

Vice-President for Corporate Management concerned a decision communicated on 28 

December 2001. To be admissible, the appeal to the Appeals Committee should have 

been filed not later than six months after that date.  

 

15. The Respondent submits that the case law of administrative tribunals “abounds” in 

reaffirmations of the principle whereby if an internal appeal is time-barred and an 

internal appellate body wrongly hears it, the tribunal shall not hear an application 

challenging a decision ensuing from the recommendations of that internal appeals body.   

 

16. To substantiate this view, the Respondent cites judgments N° 2297 of 04 February 2004 

in C.F. v. UNESCO and N° 775 in ANGIUS v. European Patent Organization of 12 

December 1986, both delivered by the Administrative Tribunal of the International 

Labor Organization (ILO). Furthermore, the Respondent during the oral proceedings 

cited two decisions of the Administrative Tribunal of the World Bank, namely Dariush 

Malekpour (No. 320 of 18 June 2004) and Karen Hudes (No. 323 of 12 November 

2004). 

 

17. The Respondent further affirms that the letter of 28 December 2001 did not contain two 

decisions, as the Applicant wrongly believes, and as does also the Staff Appeals 

Committee which, on that basis, found exceptional circumstances warranting extension 

of the time limits for contest.  The Respondent contends that the content of the letter was 

clear and unambiguous.  The Applicant was offered a reassignment as Special Advisor 

to the Respondent’s Vice-President of Finance. That offer was duly accepted by the 

Applicant, albeit with a reservation to the effect that the acceptance was without 

prejudice to settlement of the full benefits that he might be entitled to at the end of his 

reassignment. The Respondent notes that no other rights were protected. As such, the 

acceptance constituted a discharge with regard to all reservations that the Applicant may 

have had about the circumstances of his reassignment. The Respondent requests the 

Tribunal to follow its own jurisprudence as set forth in paragraph 22 of the judgment of 

24 November 2000 in case 1999/07 (I. U. I. vs. the African Development Bank). 

 

18. Lastly, the Respondent asserts that even if the letter of 28 December 2001 embodied two 

decisions, as the Staff Appeals Committee wrongly believes, there is no principle of law 

that states that the Applicant could not contest the decision, which he considered 

detrimental to his interests, within the mandatory time limit stipulated in Rule 103.04 (a) 

of the Staff Rules. The Respondent deems the time limit in this text mandatory and 

should be respected in the same manner as all other procedural requirements. 
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19. The Applicant 

  

The Applicant through his counsel submitted a written objection to the motion to dismiss 

raised by the Respondent, pursuant to Rule XIV.4 of the Rules of Procedure of the 

Tribunal. He requests that the motion to dismiss be rejected for lacking grounds. 

  

20. Firstly, he points out that the motion did not apply to the case before the Administrative 

Tribunal, since the Respondent’s arguments are directed against the appeal filed before 

the Appeals Committee. Indeed, the same motion was raised before the Committee, 

which confirmed the Applicant’s case as admissible and recommended that his 

termination be maintained and the claims dismissed. 

      
21. The Applicant maintains that the President of the Bank received notification of the 

Report and Recommendations indicating the admissibility of the appeal, and confirmed 

these without reservation. Procedural considerations especially with regard to 

admissibility did not appear to be a determinant factor to the Bank which, by endorsing 

the recommendations, actually accepted the decision of the Appeals Committee in toto.  

 

22. If the Tribunal overrules the Applicant’s objection in that regard, the Applicant intends 

to raise further objections on the grounds that, whatever the case, the motion is contrary 

to the conditions of admissibility set forth in Article III.2 of the Statute of the Tribunal 

and does not stand up to objective analysis of the substance of the case.  

 

23. Pursuant to the above-cited Article, it is an indisputable fact that the Applicant has 

exhausted the administrative review remedies existing in the African Development 

Bank:  

 

- Request for administrative review by the Vice-President and even the 

President; 

 

- Filing of appeal with the Staff Appeals committee.  

 

The Application was submitted before the expiry of the ninety (90) day time limit, 

following the notification that the relief sought would not be granted. The Application 

should be declared admissible, since it fulfilled the procedural requirements and was 

filed within the time limit prescribed under Article III.2 of the Statutes of the Tribunal.  

 

24. In addition, an objective analysis of the case should lead the Tribunal to declare the 

motion raised by the Bank inadmissible in fact and in law.  

 

25. In Fact:  

 

In the event of accepting the reassignment, the Applicant was requested to sign the 

acceptance note which simply read: "I accept the terms and conditions of the offer of 

reassignment contained in this letter", to which the Applicant took care to add in 

manuscript "Sous réserve du règlement de l’intégralité des droits auxquels je peux 

prétendre au terme de la période de ré-affectation (Without prejudice to full settlement 

of the benefits to which I am entitled at the end of the reassignment period)." 

 

The Applicant maintains that both these annotations unquestionably relate to the 

reassignment decision. 
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26. The sequence of facts demonstrate as follows: 

 

- The letter of 28 December 2001 notified the abolition of the Department, the 

planned termination of the appointment of the Director of that Department, 

the decision to defer the termination and the reassignment of the Director as 

Special Adviser to the Vice-President, Finance. 

 

- The release document dated 31 December 2001 exclusively concerned “the 

terms and conditions of the reassignment offer." 

 

- The termination of the employment contract was notified by a letter dated 25 

November 2002, stating, among others: "…the above named staff member 

will leave the Bank’s service on 1 January 2003 …The period to be 

considered is: 4/12/78 to 31/12/2002…" 

 

- The release document dated 31 December 2002 was for verification of his 

benefits ensuing from the reassignment, similar to the one dated 31 

December 2001, and also to have him abandon any claims (not specifying the 

nature and import of such claims) 

 

- Thus, for each item of the release expressly formulated by the employer, the 

employee expressed appropriate reservations. As such, the Applicant deems 

that he could not be obliged to accept the conditions of his contract 

termination outright, at the end of the period of reassignment  

 

- It was only at the end of the period of reassignment that he initiated the 

process of claiming his entitlements.  

 

27. In law: The Applicant submits that the Respondent’s time-bar motion is untenable both 

in the light of the formal rules applicable and of the jurisprudence cited. 

 

28. With regard to the formal rules applicable, the Applicant bases his analysis on the facts 

and the sequence of events pursuant to Staff Rule 104.4 (a). For the letter of 28 

December 2001 to validly mark the starting point for calculation of the time limit, the 

notification of termination should have been unequivocal, with no possibility of 

misleading the employee as to the employer’s intentions. The letter of 28 December 

2001, as the Appeals Committee has noted, conveyed, not only the notification of the 

termination envisaged, but also a clear decision to defer this staff member’s termination, 

as well as a clear decision to reassign him. 

 

29. The Applicant argues that a staff member cannot be blamed for not challenging an 

envisaged decision at the risk of jeopardizing a reassignment that had been offered him.  

He preferred continuing as an employee in a reassignment that was considered as a 

promotion. Since such a decision did not wrong him, he had no reason to challenge it.  

The employer had even postponed the decision which could be to the Applicant’s 

detriment. Was the Applicant really in a position to submit any specific request for 

review prior to the effective date of termination of his employment contract?  

 

30. The employer should have separated the two decisions, clearly notifying the termination 

and fixing the period of notice accordingly. The limited period of reassignment cannot 

be considered as the period of notice, more so as the President of the Bank had clearly 

stated in his letter of 28 December 2001, that he had decided to “postpone 

the…separation”. 
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31. The Applicant posits that the reassignment preceded the termination, the latter having 

been the subject of a specific notification at the end of the period of reassignment, by a 

letter dated 25 November 2002, followed by the related release document of 31 

December 2002. The period for administrative review could therefore only run from the 

effective notification of the termination of the employment contract on 25 November 

2002. 

 

32. Regarding the jurisprudence cited, whether in connection with the decisions of the 

Administrative Tribunal of the International Labor Organization (ILO) and those of the 

Administrative Tribunal of the African Development Bank (ADB), the Applicant deems 

it not to apply in the material circumstance.  The differences lie in the elements of the 

case. 

 

33. The Applicant raises arguments concerning the ineffectiveness of the release signed by 

the staff member as an act of final and total renunciation of any action against the Bank. 

The Applicant considers that the Bank’s practice of having staff sign this release is 

tantamount to violation of the rules protecting the employees, as recognized in the 

positive law of States such as the Republic of Côte d’Ivoire, which is the place of 

implementation of the Applicant’s employment contract  

 

He points out that Article 16.3 sub-paragraph 1 of the Ivorian Labor Code clearly states: 

"les parties ne peuvent renoncer à l’avance au droit de se prévaloir des règles relatives 

au licenciement (The parties cannot in advance waive their rights to benefit from the 

rules governing termination….)". Therefore, any renunciation on the part of an employee 

of the damages due as a result of termination is void and cannot be upheld in a judicial 

process (Extract from Law n° 95-15 of 12 January 1995 concerning the Labor Code). 

The only exception in that regard would concern negotiated termination of a work 

contract. 

 

34. The Applicant further stresses that a release is a quittance signifying discharge from a 

debt. It is written proof of payment that the creditor gives to the debtor; it is similar to a 

receipt for settlement of the balance of any account payable in direct relation to the 

termination of an employment contract (termination allowance, notice, leave 

entitlements, etc…). It is not an abandonment of any claims at all, such as damages in 

respect of contract termination. In law, the free-willed renunciation of any action relating 

to an obligation that has arisen or will arise is materialized by an agreement between the 

two parties, who, based on reciprocal concessions, decide to close a dispute or 

contention that has arisen or will arise (Article 2044 of the French or Ivorian Civil 

Code).   

 

35. Lastly, the Applicant requests the Tribunal to dismiss the motion to dismiss in the light 

of the reservations he had expressed. The release document concerns the “final and full 

settlement” of his termination benefits. In accepting it, the Applicant released the Bank 

of any claim “by virtue of any additional claim and of any related dispute based on the 

interpretation or application of the provisions of [his] employment contract, on the date 

of the present acceptance or at a latter date.” 

 

 The Applicant maintains that neither the acceptance of termination entitlements nor the 

terms of the release document expressly or implicitly indicated the signatory’s 

renunciation of entitlements, damages and interests in connection with the termination of 

the contract of employment, which as issues were distinct from matters related to the 

interpretation or application of the contract. 
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36. Furthermore, his reservations as made are clear, viz: "I accept this payment subject to 

verification of my entitlements and without expressly renouncing an eventual claim.”. 

These reservations are different from those expressed in the precedents of B. (Case 

1998/02) and I. (Case 1999/07).   

 

37. Lastly, the Applicant observes that while no principle of law prohibited him from 

contesting a decision that is against his interests, there was also no principle that obliged 

him to prematurely contest an arrangement based on an ambiguous decision, more so 

that the letter at the same time notified the postponement of the decision, whose 

application was hypothetical, whereas the provision concerning the reassignment for its 

part was immediately applicable.  

 

The starting point for calculation of the period for administrative review, based on the 

letter of 28 December 2001, which is expressly ambiguous and over which the Applicant 

had no control, could not be marked until the specific formalities relating to the 

termination had been carried out on the Bank’s initiative. That initiative was started 

through the memorandum of November 25 and finalized on 31 December 2002 

 

Therefore, in commencing the process of administrative review from 02 February 2003, 

the Applicant fully complied with the time limits prescribed under Rule 103.04 (a) of the 

Staff Rules of the African Development Bank. 

 

III.  REQUESTS OF THE PARTIES 

 

38. The Respondent  

 

The Respondent based on the motion to dismiss that it has raised, requests the Tribunal 

to reject the present application.   

 

39. The Applicant 

  

The Applicant requests the Tribunal to reject the Respondent’s motion outright, or 

should it examine the motion, dismiss it as void of legal basis. 

 

The Applicant further requests the Tribunal to favorably consider the legitimate claims 

fully reiterated in his Application.  

 

IV. THE PROCEDURE 

 

40. A hearing was held before the Tribunal on 22 November 2005, devoted entirely to 

examining the grounds for the motion to dismiss raised by the Respondent. 

 

V. THE LAW 

 

41. The tribunal cannot accept the motion to dismiss raised by the Respondent. 

 

42. The Bank contends in the first place that the Application is inadmissible because the 

Applicant did not respect the time limits set forth in Staff Rule 103.04. Consequently, 

the Applicant did not exhaust the administrative review remedies available within the 

Bank in accordance with Article III (2) (i) of the Statute. It is true that, in general, a staff 

member wishing to challenge an adverse administrative decision must submit a request 

for administrative review within six (6) months from the date of the written notification 
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of the appealed administrative decision. The Tribunal holds that according to its express 

terms, the letter of the President of the Bank of 28 December 2001 was meant as notice 

of separation, notwithstanding the fact that the actual separation from the Bank was 

postponed for one year. Thus, under the strict rules of paragraph (a) of Staff Rule 

103.04, the time limit for requesting administrative review would have expired on 28 

June 2002, at a time when the Applicant was still active in the service of the Bank as 

Special Advisor. 

 

43. However, in its report of 6 May 2004, the Appeals Committee found that it should avail 

itself of the authority conferred on it by Staff Rule 103.05, by virtue of which it my 

“waive” the prescribed time limits. If such waiver is granted, the time limits set forth in 

paragraph (a) of Staff Rule 103.04 do not apply any longer. The proceeding before the 

Appeals Committee then takes place as part of the ordinary review proceedings available 

within the Bank. Implicitly, the case law of the Administrative Tribunal of the 

International Labor Organization has taken the same approach to the issue (Judgment Ab 

Joundi, No. 259, 27 October 1975). 

 

44. The Tribunal sees no need, at the present juncture, to pronounce on the question as to 

whether it may review a decision of the Appeals Committee accepting a case as 

admissible notwithstanding the expiry of the ordinary time limits. In the present case, in 

any event, there were specific elements of ambiguity justifying the conclusion that 

indeed “exceptional circumstances” existed. The Applicant remained in the service of 

the Bank for one more year, entrusted with new responsibilities. The letter of 28 

December 2001 stated explicitly that his separation from the Bank would be 

“postponed”. Thus, the Applicant had some good reason to believe that it would not be 

appropriate for him to enter into a dispute with the Bank before his final departure at the 

end of 2002. 

 

45. The international judgments invoked by the Respondent do not support the legal position 

defended by it. The two decisions of the Administrative Tribunal of the World Bank 

(Malekpour and Hudes, see above para. 16) confine themselves to stating that internal 

remedies must in any event be exhausted before the competent Tribunal can be seized. 

According to Judgment No. 2297 of the Administrative Tribunal of the International 

Labor Organization of 4 February 2004 in C.F. v. UNESCO, the UNESCO Appeals 

Board was not empowered to “waive” the applicable time limit of 30 days. In the case of 

Angius, Judgment No. 775 of the same Tribunal of 12 December 1986, the legal issue to 

be considered was not whether an Appeals Committee can validly entertain an appeal 

brought after the expiry of the relevant time limit. Indeed, if specific authority is granted 

to an internal review body to accept a remedy introduced belatedly, such authority must 

also be determinative for the subsequent stages of the relevant proceeding. 

 

46. The second argument put forward by the Respondent is that the Applicant renounced his 

right of judicial review by the Tribunal. Two declarations of the Applicant are to be 

taken into account in this connection. 

 

47. As set out above (para. 4), the Applicant signed the letter of the President of the Bank of 

28 December 2001 upon receipt. It is useful once again to reproduce the exact words of 

his declaration (formulated both in English [text suggested by the Bank] and French [text 

added in handwriting by the Applicant]): 

 

“I accept the terms and conditions of the offer of reassignment contained in this letter, 

sans préjudice du règlement de l’intégralité des droits auxquels je peux prétendre au 

terme de la période de réaffectation.” 
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This formula does not refer in any manner to the “postponed” termination of service 

with the Bank. Hence, it cannot affect the admissibility of the current application. 

 

48. As far as the “décharge” [release] of 31 December 2002 is concerned, the Tribunal holds 

that the words inserted by the Applicant in handwriting (see above para. 5) exclude any 

impact on the proceedings before this Tribunal. The Applicant explicitly reserved any 

possible “réclamation” [claim] he might raise against the Bank. In this regard, the case 

differs fundamentally from the judgment of this Tribunal of 24 November 2000 in I. 

(Application No. 1999/07). The Tribunal, furthermore, wishes to stress that declarations 

contained in form letters, which every person leaving the service of the Bank is 

requested to sign, need to be assessed with the utmost care. Such forms should not be 

used to deprive former staff members of the Bank of their right of judicial review 

regarding measures taken against them by the Bank. In this regard, the Tribunal refers to 

its earlier judgment in Komlan (Application No. 2001/04, 19 July 2002). 

 

 

VI. THE DECISION 

 

I. The motion to dismiss raised by the Bank is rejected. 

 

II. The Bank is invited to file its submission on the merits of the case within thirty (30) 

days of delivery of this judgment. 
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