AFRICAN DEVELOPMENT BANK GROUP

COMPLIANCE REVIEW AND MEDIATION UNIT
OF
THE INDEPENDENT REVIEW MECHANISM

Operating Rules and Procedures
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l. Introduction

The Compliance Review and Mediation Unit (‘CRMU’) is the focal unit of an
independent review mechanism established by the Boards of Directors of the African
Development Bank (the ‘Bank’) and the African Development Fund (the ‘Fund’)
pursuant to Resolutions B/BD/2004/9 - F/BD/2004/7 and B/BD/2004/10 adopted by the
Boards of Directors on 30" June 2004 (collectively the ‘Enabling Resolution®).

The Enabling Resolution establishes the CRMU’s authority and these Operating Rules
and Procedures (‘Rules’) are adopted within the framework of the Enabling Resolution to
provide detail to the operational provisions. The text is based on the Enabling Resolution.

a. Purpose

The CRMU has been established for the purpose of providing people adversely affected
by a project financed by the Bank, the Fund, the Nigeria Trust Fund and other Special
Funds administered by the Bank (collectively the ‘Bank Group’) with an independent
mechanism through which they can request the Bank Group to comply with all its own
policies and procedures. The mechanism is, therefore, available when two or more
affected persons believe that the Bank Group has failed to comply with any of its policies
and procedures; that this failure has, or threatens, to adversely affect them and that efforts
have been made to ask the Bank Group’s Management (the ‘Management’) itself to
remedy the problem.

b.  Functions

The role of the CRMU is to perform both compliance review and problem-solving
functions. Through its compliance review function, the CRMU will, in the case of Bank
Group-financed sovereign guaranteed projects, focus on issues of non-compliance by an
institution within the Bank Group with any of its operational policies and procedures in
respect of the design, implementation or supervision of such project, and, in the case of
private sector and/or non-sovereign guaranteed Bank Group-financed projects, on social
and environmental compliance. The problem-solving function will be used where
complaints or grievances can also, or alternatively, benefit from problem-solving
techniques to assist in trying to resolve the underlying issues. These techniques will
include independent fact-finding, mediation, conciliation, dialogue facilitation and
reporting.

The compliance review function will be triggered when the CRMU receives a request for
review based on an eligible complaint. It will make a preliminary review of the complaint
and determine whether the case is more appropriate for problem-solving or compliance
review. The CRMU will oversee the problem-solving exercise. The CRMU will conduct
the compliance review function with the assistance of external experts.

The CRMU will make recommendations to the Boards of Directors of the Bank and Fund
(collectively the ‘Boards’) or the President of the Bank Group (the ‘President’), as the
case may be, on remedial action that may be taken following a problem-solving exercise
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and/or on the initiation of a compliance review exercise with respect to any particular
complaint.

The CRMU may monitor the implementation of recommendations that it makes and that
are approved by either the Boards or the President, as the case may be, following
completion of a problem-solving or compliance review exercise.

c.  Composition

A director (the ‘Director’) assisted by a compliance officer and secretarial support staff
heads the CRMU. The CRMU will maintain a roster of three (3) experts (‘Roster’)
appointed by the Boards on fixed, non-renewable terms. The CRMU shall provide
administrative support to compliance review panels, comprising the Director and two
experts from the Roster (‘Expert(s)’), which undertake compliance review exercises.

d.  Participants

During the preliminary review period — from the receipt of a complaint and request for
review up to the time a decision is made on whether to register the request — the CRMU
will accept statements or evidence from (i) the Requestors or their representative; (ii)
Management; and (iii) any other individual or group of individuals invited by the
Director to present evidence or comments.

During a problem-solving exercise or substantive compliance review, the following shall
be entitled to submit information or evidence relevant to the complaint: (i) any person
who is either a party to the problem-solving exercise or review; and (ii) the authorized
representative of a party or parties that satisfies the Director or a compliance review panel
(‘Panel’), as the case may be, that he has or they have a direct interest in the subject
matter of the complaint, apart from the general public interest (collectively ‘interested
person(s))’.

Il.  Subject Matter of Requests

a. Scope

1. The CRMU is authorized to accept requests for review (‘Request(s)’) from two or
more persons with a common interest (‘Requestors’) who allege that an actual or
threatened material adverse effect on the affected persons’ rights or interests arises
directly from an act or omission of a member institution of the Bank Group as a
result of the failure by the said institution to follow any of its own operational
policies and procedures during the design, appraisal and/or implementation of a
Bank Group-financed project. Requestors will be encouraged and required, prior to
submitting a Request, to make good faith efforts to resolve their complaints with
Management.

o

Limitations
2. CRMU is not authorized to receive Requests relating to:

(i) procurement by the Bank Group or its borrowers from suppliers of goods
and services financed by or expected to be financed by the Bank Group
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under a loan or grant agreement, or from losing tenders for the supply of
such goods and services which shall continue to be addressed under other
existing procedures;

(i) fraud or corruption;

(iii)  matters before the Administrative Tribunal of the Bank;

(iv)  matters before other judicial review or similar bodies;

(v) frivolous or malicious complaints;

(vi)  complaints motivated by an intention to gain competitive advantage;

(vii) matters over which the CRMU, a Panel, the President or the Boards
has/have already made a recommendation or reached a decision after having
received and reviewed a Request, unless justified by clear and compelling
new evidence or circumstances not known at the time of the prior request;

(viit) complaints filed more than 12 months after the physical completion of the
project concerned or more than 12 months after the final disbursement under
the loan or grant agreement or the date of cancellation of the undisbursed
amount;

(ix)  actions that are the responsibility of other parties, including the borrower or
potential borrower, and which do not involve any action or omission on the
part of the Bank Group;

(x)  the adequacy or unsuitability of Bank Group policies or procedures; and

(xi)  private sector or other non-sovereign guaranteed projects except in instances
of an alleged breach of the Bank-Group’s agricultural, education, health,
gender, good governance or environmental policies.

Preparation of a Request

The CRMU'’s operational proceedings begin when a Request is received. This
section of the Rules is primarily designed to give further guidance to potential
Requestors on what facts and explanations they should provide.

Who can file a Request?
The CRMU has authority to receive Requests that complain of a violation of the
Bank Group’s policies and procedures from the following people or entities:

(@) any group of two or more people in the country or countries where the Bank
Group-financed project is located who believe that as a result of the Bank
Group’s violation, their rights or interests have been, or are likely to be,
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adversely affected in a direct and material way. They may be an organization,
association, society or other grouping of individuals; or

a duly appointed local representative acting on explicit instructions as the
agent of adversely affected people; or

in exceptional cases, referred to in paragraph 13 below, a foreign
representative acting as agent of adversely affected people.

b.  Contents of a Request
5. Inaccordance with the Enabling Resolution, Requests should contain the following

information:

(@) a description of the project, stating all the relevant facts including the harm
suffered by or threatened to the affected parties;

(b) where possible, an explanation of how Bank Group policies, procedures or
contractual documents were seriously violated,;

(c) where possible, a description of how the act or omission on the part of the
Bank Group has led or may lead to a violation of the specific provision;

(d) adescription of how the parties are or are likely to be materially and adversely
affected by the Bank Group's act or omission and what rights or interests of
the parties were directly affected;

(e) adescription of the steps taken by the affected parties to resolve the violations
with Bank Group staff, and explanation of how the Bank Group’s response
was inadequate;

(f) in Requests relating to matters previously submitted to the CRMU, a
statement specifying what new evidence or changed circumstances justify
revisiting the issue; and

(g) if some of the information cannot be provided, an explanation should be

included.

c. Form of Request

Written

6.  All Requests must be submitted in writing, dated and signed by the Requestors and
contain their names, contact addresses and an address to which correspondence
shall be sent (if different from the Requestors’ address(es)). The Requestors and any
other interested persons may, however, request that their identities be kept
confidential, and if so, the reasons for such confidentiality.

Confidentiality
7. If the Request contains a confidentiality request under paragraph 6 above, the
Director shall determine whether such confidentiality is warranted. All reasonable
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efforts shall be used to keep confidential the identities of the Requestors and other
interested persons. If in the reasonable opinion of the Director, the review process
cannot proceed with the requested confidentiality being maintained, the Requestors
and other interested persons shall be notified accordingly. The Director shall then
agree the terms of proceeding with the Requestors and other interested persons or
terminate the process if it is not possible to agree upon such terms.

Format

8.  No specific form is necessary: a letter will suffice.

Language

9.  The working languages of the CRMU shall be the official languages of the Bank
(i.e. English and French). Requests may be submitted directly by affected people
themselves in their local language if they are unable to obtain a translation. Where
Requests are not in either English or French, the time needed to translate and ensure
an accurate and agreed translation may delay acceptance and consideration of the
Request.

10. The CRMU will try and respond to Requests in the language of submission, where

practicable, but will in any event respond in either of the official languages of the
Bank Group with which the Requestors are most comfortable.

Representatives

11.

12.

13.

Where the Requestors are affected persons, or entities, representing affected people,
the Requestors or their representative shall attach to the Request written signed
proof that they have authority to act on behalf of the affected people.

If a non-affected representative submits the Request, he or she must provide
evidence of representational authority and the names and contact address of the
affected parties must be provided. Proof of representational authority, which shall
consist of the original signed copy of the affected parties explicit instructions and
authorization, must be attached.

In addition, in cases of non-local representation, the CRMU will require clear
evidence that there is no adequate or appropriate representation in the country or
countries where the project is located.

Documents

14.

The following documents should be attached:
(@) all correspondence with Bank Group staff;
(b) notes of meetings with Bank Group staff;

(c) a map or diagram, if relevant, showing the location of the affected parties or
area affected by the project; and
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(d) any other evidence supporting the Request.

If all the information listed cannot be provided an explanation should be included
with the Request.

Delivery of Request

Requests must be sent by registered or certified mail or delivered by hand in a
sealed envelope against receipt to the CRMU at the Bank Group’s [principal office
or Temporary Relocation Agency (‘TRA’)] or to the Bank Group's resident
representative in the country or countries where the project is located. In the latter
case, the resident representative shall, after issuing a receipt to the Requestors,
promptly forward the request to the CRMU through the next pouch.

Advise on Preparation

People or entities seeking advice on how to prepare and submit a Request may
contact the CRMU, which will provide information or may meet and discuss the
requirements with potential Requestors.

Effect of Filing a Request

Notwithstanding any other provision in these Rules, the filing, assessment,
registration or processing of a Request or the carrying out of a compliance review
or problem-solving exercise shall not have the effect of suspending processing of,
or disbursements in respect of, the relevant Bank Group-financed project. If at any
time during the processing of a Request, the Director is of the opinion that serious,
irreparable harm shall be caused by the continued processing or implementation of
the Bank Group-financed project, the Director may make an interim
recommendation to suspend further work or disbursement. Such recommendation
shall be considered in light of any contractual obligation or other relevant policies
of the Bank Group and the decision concerning such recommendation shall be
made:

(@) by the relevant Bank Group officer or body vested with the power to make
such a decision; and

(b) only if the Bank Group has the right to suspend or cancel in accordance with
the terms of any applicable loan and/or investment and/or other agreement.

Procedures on Receipt of a Request

When the CRMU receives a Request, the Director, on the basis of the information
contained in the Request, shall, within fourteen (14) days of receipt of the Request,
conduct a preliminary review to determine if the Request contains a bona fide
allegation of harm arising from a Bank Group-financed operation and thereafter
either register the Request, or ask for additional information or find the Request
outside the CRMU’s mandate.
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If a Request contains a bona fide allegation of harm arising from a Bank Group-
financed operation, and it appears to contain sufficient required information, the
Director shall make a determination on whether the Request should be: (i)
registered for a problem-solving exercise; and/or (ii) considered further for
recommendation for a compliance review. Once this determination is made, the
Director shall register the Request in the register of Requests (the ‘Register’);
promptly notify the Requestors, the Boards and the President of the registration, the
proposed remedial course of action and the reasons therefore and transmit to the
Boards and/or the President as the case may be a copy of the Request with the
accompanying documentation, if any.

Contents of Notice

21.

23.

24,

The notice of registration shall:

(@) record that the Request is registered and indicate the date of the registration
and dispatch of that notice;

(b) the notice will include the name of the project, the country or countries where
the project is located, the names of the Requestors unless anonymity is
requested, and a brief description of the Request;

(c) notify the Requestors that all communications in connection with the Request
will be sent to the address stated in the Request, until another address is
indicated to the CRMU; and

(d) request Management to provide the CRMU, within twenty-one (21) days after
receipt of the notice and Request, with written evidence that it has complied,
or intends to comply with the Bank Group’s relevant polices and procedures.
The notice shall specify the due date of the response.

Request Additional Information
If the Director finds the contents of the Request or documentation on representation
insufficient, he or she may ask the Requestors to supply further information.

Upon receipt of a Request, the Director shall send a written acknowledgment to the
Requestors, and will specify what additional information is required.

The Director may decline to register a Request until all necessary information and
documentation is filed.

Outside Scope

If the Director finds that the matter is without doubt manifestly outside the CRMU’s
mandate, he or she shall notify the Requestors of his or her refusal to register the
Request and of the reasons therefore. This will include, without limitation, Requests
that:



(@) are clearly outside the CRMU’s mandate including those listed in paragraph 2
above;

(b) do not show the steps taken or effort made to resolve the matter with
Management;

(c) are from a single individual or from a non-authorized representative of
affected parties;

(d) are correspondence, including but not limited to letters, memoranda, opinions,
submissions or requests on any matter within the CRMU’s mandate which are
not requests for a review; and

(e) are manifestly frivolous, absurd or anonymous.

Records

26.

29.

The number of such Requests and communications received shall be noted in the
Register on a quarterly basis and the yearly total included in an annual report
prepared by the CRMU (the ‘Annual Report’).

Need for Review

In cases where additional information is required, or where it is not clear whether a
Request is manifestly outside the CRMU’s mandate, the Director shall designate an
Expert to review the Request and advise on whether it is eligible.

Revised Request

If the Requestors receive significant new evidence or information at any time after
the initial Request was submitted, they may consider whether or not it is serious
enough to justify the submission of a revised Request.

If a revised Request is submitted the time period for Management's response and
the CRMU or the Panel’s recommendation, as the case may be, will begin again
from the time such revised Request is registered.

Extension of Time Periods

Any time period referred to in these Rules may be extended by the Director for as
long as is strictly necessary to ensure full and proper investigation, assessment,
review and initiative. Any such extension shall be promptly notified to the
Requestors and all interested persons. In considering whether any extension is
required, the Director shall take into account, inter alia, the location of the Bank
Group-financed project, the need for Bank staff to participate in the process, any
time-sensitive issues relating to the Bank Group-financed project, the availability of
Experts and the need for translation of communications.
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32.

Management's Response

Within twenty-one (21) days after being notified of a Request, Management shall
provide the CRMU with evidence that it has, or intends to comply with the Bank
Group’s relevant policies and procedures. After the CRMU receives Management’s
response, it shall promptly enter the date of receipt in the Register.

If there is no response from Management within twenty-one (21) days, the CRMU
shall notify the Boards and the President accordingly and send a copy to the
Requestors.

Clarification

33.

VI.

In order to undertake a problem-solving exercise and/or make an informed
recommendation, the CRMU or the Panel, as the case may be, may request
clarification from Management; in the light of Management's response, request
more information from the Requestors; and provide relevant portions of
Management’s response for comment. A time limit for receipt of the information
requested shall be specified; and

(@) whether or not such clarification or information is received within the time
limit, undertake and conclude the problem-solving exercise and/or make its
recommendation to the Boards or the President as hereinafter provided or
otherwise terminate the process within twenty-one (21) days of receipt, or at
the expiry of the time limit for the receipt, of Management’s clarification; or

(b) in the event it is not possible for the Requestors to provide the information
quickly, the CRMU, or the Panel, as appropriate may advise the Requestors to
submit an amended Request; the Boards and Management will be notified that
the process will recommence when the amended Request is received.

Problem-Solving

Problem-Solving Exercise

In considering whether a problem-solving exercise should be undertaken, the

Director shall take into consideration:

(@) whether the problem-solving exercise is appropriate and may assist in
addressing undue, incidental effects resulting from Bank Group-financed
project conditionalities agreed in the context of the project concerned;

(b) whether the problem-solving exercise is likely to have a positive result;

(c) whether the Requestors and any interested persons are amenable to such
problem-solving exercise;
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36.
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(d) whether the Bank Group has or continues to have sufficient leverage to
influence change;

(e) whether the conduct of a problem-solving exercise may interfere with the
conduct of a compliance review, if any;

(f)  whether the problem-solving exercise may duplicate, or interfere with, or may
be impeded by, any other process pending before a court, arbitration tribunal
or review body (such as an equivalent mechanism at another co-financier) in
respect of the same matter or a matter closely related to the Request; and

(g) any other relevant matters.

If, as provided in paragraph 34 above, the Director determines that a Request may
be handled through a problem-solving exercise, he or she shall invite all the
relevant parties, namely the Requestors, Management representatives and other
interested persons to participate in the exercise.

The objective of a problem-solving exercise is to restore an effective dialogue
between the Requestors and any interested persons with a view to resolving the
issue or issues underlying a Request, without seeking to attribute blame or fault to
any such party. A problem-solving exercise may be conducted only if the Request
has been declared eligible in accordance with paragraph 20, but irrespective of
whether a compliance review is conducted.

In undertaking the problem-solving exercise, the Director may use a variety of
problem-solving techniques, including independent fact-finding, mediation,
conciliation, dialogue facilitation, investigation and reporting.

Problem-Solving Report

The Director shall prepare a separate problem-solving exercise report (‘Problem-
Solving Report”) within thirty (30) days of the conclusion of the problem-solving
exercise and shall include:

(@) the facts underlying the Request;

(b) the considerations on which the conclusions and recommendations, if any, are
based; and

(c) any relevant comments from the Requestors and any interested persons.

Successful Problem-solving Exercise

39.

If the problem-solving exercise is successful, the Director will include in the
Problem-Solving Report the solution agreed upon by the Requestors, Management
and any interested person. The Problem-Solving Report shall be provided to all the
participants in the problem-solving exercise and to the Boards and the President.
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The CRMU will monitor the implementation of the solution agreed upon in a
problem-solving exercise. Where the project forming the subject matter of the
Request has not yet been presented to the Boards for their approval, the Director
shall submit the monitoring report to the President and, as and when the project is
submitted for Board approval, to the Boards. Any report to the President shall be
immediately copied to the Boards.

Unsuccessful Problem-Solving Exercise

41.

42.

VILI.

If the problem-solving efforts are not successful, either within a period of three (3)
months from the commencement of the problem-solving exercise or by common
consent of the parties, the Director will declare the problem-solving exercise
unsuccessful and submit in the Problem-Solving Report a description of the efforts
made, the reasons for their failure and make recommendations on steps the Bank
Group could take to deal with the unresolved issue. The Problem-Solving Report
should be submitted to the participants in the problem-solving exercise, the
Boards and the President.

The President, in cases where the project that is the subject matter of the Request
has not yet been submitted for Board approval, and the Boards, in cases of
projects that they have already approved, will decide whether to accept or reject
the Director’s recommendations for remedial action. If the President or Boards
decide to reject the recommendation, they will inform all participants in writing of
their reasons for doing so. A summary of the decision and the Problem-Solving
Report shall, subject to the Bank Group’s Disclosure of Information Policy and
any requests for confidentiality, be published on the Bank Group’s website.

Conversion of a Problem-Solving Exercise to Compliance Review

Where at the conclusion of a problem-solving exercise, whether or not successful,
the Director determines, as provided in paragraph 44 below, that a compliance
review is warranted, the Director may include in the Problem-Solving Report a
recommendation that the project undergo a compliance review. Such a
recommendation will be submitted to the President or Boards, as the case may be,
for ratification in accordance with paragraph 46.

Compliance Review

Recommendation for a Compliance Review

If, as provided in paragraphs 20, 33 or 43 above, the Director determines that there
is prima facie evidence the Requestors have been harmed/threatened with harm by a
Bank Group-financed project and that the harm or threat was caused by the failure
of the Bank Group’s staff and Management to comply with any of the Bank
Group’s relevant policies and procedures, he or she shall within thirty (30) days of
such determination submit a report recommending a compliance review of the
project in issue to the (a) President, with a copy to the Boards, if the Request relates
to a Bank Group-financed operation that has not been approved by the Boards, or
(b) Boards if the Request relates to a Bank Group-financed operation that has been
approved by the Boards.
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The compliance review recommendation shall include draft Terms of Reference
which shall set out the scope and time frame for the compliance review and shall
provide an estimate of the budget and a description of additional resources required
to complete the review and shall identify two Experts from the Roster (one of
whom shall chair the Panel) who shall constitute, together with the Director, a Panel
to conduct the compliance review.

In considering the recommendation for a compliance review, the Boards or the
President, as the case may be, may:

(@) approve the recommendation(s) on a ‘non-objection’ basis; or

(b) remit the Request to the Director or to an Expert to reassess the
recommendation regarding the membership and/or chair of the Panel, and the
draft Terms of Reference for the compliance review, with a new
recommendation, if any, being submitted to the President or the Boards as the
case may be.

Any decision made by the President pursuant to paragraph 46 in respect of an
operation that has not been approved by the Boards shall be immediately copied to
the Boards. Subject to the provisions of the Bank Group’s Disclosure of
Information Policy (in particular those relating to the disclosure of confidential
information and/or documents), the recommendation for a compliance review and
the decision made by the President or the Boards, as the case may be, pursuant to
paragraph 46 shall be promptly communicated to the Requestors and any other
interested person, and a summary of the decision and the recommendation for a
compliance review shall be published on the Bank Group’s website.

Denial by Director of a Compliance Review

Where, following the receipt and registration of a Request in which the Requestors
have sought a compliance review and such Request is not otherwise processed through
a problem-solving exercise, the Director determines that the Request is not eligible for
a compliance review, the Request shall be referred to the Chairperson of the Roster
who shall determine the eligibility or otherwise of the Request for compliance review
within twenty-one (21) days of the Director’s determination.

If the Chairperson of the Roster determines that the Request is not eligible for a
compliance review, he or she shall inform the Boards or the President (where the
project in issue has not been approved by the Boards) of the ineligibility. If the
Chairperson of the Roster determines that the Request is eligible for a compliance
review, he or she shall recommend to the Boards or to the President, as the case may
be, that a compliance review be authorized. Such compliance review recommendation
shall include the details prescribed in paragraph 45 above.



13

c.  Conduct of a Compliance Review

50. The Panel shall conduct the compliance review in accordance with the relevant
approved Terms of Reference and within the required time frame. The Panel shall
take any appropriate steps required to conduct the compliance review, and in
particular may:

(@) solicit additional oral or written information from, or hold meetings
with, the Requestors and any interested party;

(b) undertake site visits to the project(s) in issue;
(c) retain additional expertise in accordance with paragraph 74; and

(d) take any other action as may be required to complete the compliance review
within the required time frame.

Prior to taking such steps, the Panel shall take into account the budget implications
and administrative requirements of such steps.

d.  Panel Deliberations

51. The Experts on the Panel shall each have one (1) vote and decisions of the Panel
shall be taken by simple majority. The Director shall participate in all aspects of a
compliance review undertaken by a Panel but shall have a vote only in the event of
a deadlock in a Panel’s deliberations.

e.  Compliance Review Report

Contents

52. Within thirty (30) days of the completion of its investigations, the Panel shall report
its findings and recommendations in a report (‘Compliance Review Report’), which
shall:

(@) include a summary discussion of the relevant facts, the respective positions of
any interested party in relation to the subject matter of the Request and the
steps taken to conduct the compliance review;

(b) set out the findings of the Panel which, unless otherwise provided in the
Terms of Reference, shall be limited to determining whether or not any action
by the Bank Group, or failure to act, in respect of a Bank Group-financed
project has involved one or more material violations of policies in accordance
with paragraph 1;

(c) if the Panel concludes that any Bank Group action, or failure to act, in respect
of a Bank Group-financed project has involved one or more material
violations of policies in accordance with paragraph 1, recommend:

i.  any remedial changes to systems or procedures within the Bank Group
to avoid a recurrence of such or similar violations;
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ii. any remedial changes in the scope or implementation of the Bank
Group-financed project, subject to consideration of any restrictions or
arrangements already committed to by the respective Bank Group
institution or any other relevant party in existing project-related
agreements; and/or

iii. any steps to be taken to monitor the implementation of the changes
referred to in (i) and (ii) above, and the person in charge of such
monitoring (who shall be the Director and an Expert so appointed unless
the Boards or the President, as the case may be, decide otherwise); and

(d) attach a copy of the original Request, the response of the relevant Bank
department(s) and a list of supporting documents relied upon in the
compliance review.

If recommendations set out in sub-paragraph (c) above are included in the
Compliance Review Report, the Compliance Review Report shall include an
assessment from the relevant Bank department setting out whether such
recommendations are appropriate and if so, a timetable and an estimate of the
human and financial resources required to implement such recommendations, if
approved by the Boards or the President, as the case may be.

No Award of Compensation

53. The Compliance Review Report may not recommend the award of compensation or
any other benefits to the Requestors or any other person, entity or government
beyond that which may be expressly contemplated in a relevant Bank Group policy.

Impartiality
54. Recommendations and findings of a Compliance Review Report shall be based only
on the facts relevant to the Request under consideration and shall be strictly

impartial.

Submission

55. The Panel shall submit the Compliance Review Report for consideration and
decision to:

(@) the President, with a copy to the Boards for information, if the relevant Bank
Group-financed project has not been approved by the Boards at the time the
Compliance Review Report is ready for submission, or

(b) the Boards, if the Boards have approved the relevant Bank Group-financed
project at the time the Compliance Review Report is ready for submission.

Communication of the Compliance Review Report
56. Subject to the provisions of the Bank Group’s Disclosure of Information Policy (in
particular those relating to the disclosure of confidential information and/or
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documents), the Compliance Review Report shall be made available to the
Requestors and any other interested persons at the same time as it is submitted for
consideration and decision in accordance with paragraph 55.

Contents of Decision

57.

The Boards or the President, as the case may be, shall decide whether or not to
accept the findings and recommendations in the Compliance Review Report. Any
decision made by the President in respect of a Bank Group-financed project that has
not been approved by the Boards shall be immediately copied to the Boards.

Publicity of Compliance Review decision

58.

Subject to the provisions of the Bank Group’s Disclosure of Information Policy (in
particular those relating to the disclosure of confidential information and/or
documents), the decision made by the Boards or the President, as the case may be,
pursuant to paragraph 57 shall be promptly communicated to the Requestors and
any interested party. Subject to the same provisions, such decision and the
Compliance Review Report shall be published on the Bank Group’s website.

Monitoring of changes

59.

VIII.

The persons in charge of monitoring the implementation of the changes referred to
in sub-paragraph 52(c), shall report on such implementation to the Boards or the
President, as the case may be, as often as required and in any event not less than
once a year. Any report to the President shall be immediately copied to the Boards.

Administration of the CRMU

Term of Director

The Director shall be appointed by the President, in consultation with the Boards,
for a five (5) year term that may be renewed only once for a successive five (5) year
period. The Director shall not have worked for the Bank Group in any capacity
whatsoever for the period of at least two (2) years prior to his or her appointment
and shall not be entitled to work for the Bank Group in any capacity whatsoever
following the expiry of his or her appointment.

Responsibilities of the Director

. The Director shall have overall responsibility for the day-to-day operations and

external relations of the CRMU, which shall include, but not be limited to:

(@) arranging for the selection of Experts for the Roster as required upon
resignation or expiration of an Expert's term of appointment in accordance
with the Bank Group's procurement rules applicable to the selection of
consultants and preparing the President’s recommendation and reports to the
Boards concerning the appointment and removal of Experts;

(b) establishing, with the approval of the President, such administrative
procedures and guidelines necessary for the proper functioning of the CRMU
and the Roster;
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overseeing the establishment and maintenance of the Register open to the
public on the Bank Group’s website, which shall contain significant data
concerning the delivery and registration of Requests, as well as the conduct
and outcome of problem-solving exercises and compliance reviews;

maintaining a documentary record for each Request, as well as a library of all
materials relevant to the functioning of the CRMU;

sending out notices of registered Requests to all interested persons; noting the
progress of each Request on the Register and, if required by the
circumstances, providing additional updates on such progress to the
Requestors and other interested persons; responding to requests for
information from Requestors and other interested persons in respect of a
particular Request;

dealing with any requests for information about the CRMU; publicizing and
being the spokesperson of the CRMU,;

insuring that all timeframes are met and approving any extensions in
accordance with paragraph 30; liaising with other CRMU officers and the
Experts, and ensuring that such CRMU officers and Experts fulfill their
responsibilities generally and in accordance with any applicable Terms of
Reference;

without prejudice to the powers of the Boards and the President under these
Rules, taking any steps required to ensure the integrity of CRMU processes,
including the replacement of any Expert whose impartiality or independence
in any compliance review is in doubt;

arranging for any translations of Requests, reports or other documents that
may be required;

providing administrative and logistical support to other CRMU officers and
the Experts, including without limitation, making and supervising
arrangements for meetings, site visits and CRMU proceedings in the Bank
Group’s principal office or elsewhere;

administering the budgetary allocations for the CRMU,;

overseeing the establishment and maintenance of one or more databases of
consultants, researchers, technical experts, mediators, conciliators, facilitators,
translators, interpreters, etc., whose services may be called upon in connection
with compliance reviews and problem-solving exercises;

undertaking any other tasks that may be necessary or incidental to the
administration of the CRMU and/or the Roster.
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Delegation by Director

In his or her absence, the Director may delegate his or her authority to members of
staff in his or her office in accordance with the Bank Group’s Delegation of
Authority Manual as may be amended from time to time.

Appointment of Experts to Roster

r

The Roster shall comprise three (3) individuals selected in accordance with the
Bank’s procurement rules applicable to the selection of consultants and appointed
by the Boards on the recommendation of the President. The Experts shall be paid a
retainer during their service on the Roster. The retainer, other remuneration and
terms of appointment of Experts shall be determined by the Boards, upon the
recommendation of the President, such terms to include the right of the Boards to
remove an Expert for cause without cost or liability to the Bank. The Experts shall
be reimbursed their travel and other expenses on the same basis as judges of the
Administrative Tribunal of the Bank. The Boards shall appoint a Chairperson of the
Roster from amongst the Experts and the Chairperson shall serve in such capacity
for the duration of his or her appointment unless the Boards otherwise determine.

Selection Criteria

64.

Term
65.

Restr
66.

Capa
67.

The Experts shall be nationals of members of the Bank or State participants in the
Fund and shall be selected on the basis of their knowledge of Africa, their
experience, expertise, integrity and ability to act independently. In making these
appointments, the Boards and the President shall pay due regard to maintaining a
reasonable degree of diversity of expertise, experience, nationality and gender.

of Experts

Except for the first three (3) Experts, who shall be appointed by lot for non-
renewable terms of three (3), four (4) and five (5) years respectively, Experts shall
be appointed to the Roster for a non-renewable term of five (5) years. If an Expert
is engaged in a compliance review at the time the Expert's term expires, the term
shall be extended for such period as may be necessary to complete the compliance
review, unless the Board removes the Expert in accordance with paragraph 72.

iction on Bank Group employment

An Expert shall not have worked for the Bank Group (either as a staff member,
Bank official, Executive Director, Alternate Director, Executive Director's Assistant
or Adviser or consultant) for at least two years prior to being appointed to the
Roster, and, if called upon to work for the CRMU during his or her term, shall not
be entitled to work for the Bank Group (either as a staff member, Bank official,
Executive Director, Alternate Director, Executive Director's Advisor or Assistant or
consultant) for a period of two years after the expiry of his or her term.

city of Experts

When performing CRMU functions, Experts shall serve in their individual, personal
capacity and shall be subject to the same privileges and immunities, relevant Code
of Conduct provisions, conflict of interest rules and confidentiality provisions as
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experts performing missions for the Bank Group. Experts shall be required to act
impartially and independently and shall not participate in a compliance review of
any Request related to a matter in which they have or had a personal interest or
significant involvement in any capacity. Experts shall not interfere in the political
affairs of members of the Bank nor shall they be influenced in their deliberations or
decisions by the political character of the member(s) concerned. Experts shall
immediately disclose to the Director:

(@ any circumstances which might be deemed to affect their impartiality or
independence in the discharge of their CRMU functions; and

(b) any attempt to interfere with or improperly influence the discharge of their
CRMU functions.

No communications by Experts

68. Except as authorized by the Boards or the President, as the case may be, Experts
shall refrain from making any statement, whether private or public, to parties other
than the Requestors and any interested person on matters under consideration by the
CRMU. Nothing in this paragraph shall prevent an Expert from undertaking any
type of public consultation that he or she considers necessary as part of a
compliance review or problem-solving exercise, as the case may be.

Training of Experts in Bank Group matters

69. Experts shall be required to attend meetings organized by the Director for at least
five days in each calendar year to enhance their knowledge of the Bank Group's
policies, procedures and operations and to discuss the functioning of the CRMU.
The Director shall notify the Experts of any such meetings and shall set the agenda.

Access to documentary records

70. The Experts shall have full access to such documentary records maintained pursuant
to sub-paragraph 61(d). Whenever an Expert obtains additional materials in the
course of a compliance review, the Expert shall immediately provide a copy of such
material for safekeeping in the documentary record.

Replacement of Experts

71. If an Expert appointed to a Panel to conduct a compliance review resigns or is
unable to complete such assignment, the Director shall make a recommendation to
the Boards through the President on a proposed course of action to ensure the
prompt completion of the compliance review.

Removal of Experts
72. The Boards may remove Experts from the Roster at any time for cause.
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Conduct of CRMU Proceedings

Proceedings generally

All CRMU inquiries, assessments, reviews and exercises shall be carried out as
expeditiously as possible without compromising the integrity or comprehensiveness
of such process. The Director and Panels shall take due account of the need to
include any Bank staff, Requestors and any other interested persons who may have
relevant information. The Director and Panels shall take care to minimize the
disruption to the daily operations of all involved parties.

Additional expertise

The Director and/or a Panel shall be entitled to seek additional expertise to assist
with an inquiry, assessment, review or exercise, if this is necessary for the
successful performance of their duties and responsibilities. The CRMU shall first
determine whether the relevant expertise is available from within the Bank Group
without compromising the independence of the process. If such expertise cannot be
made available due to a conflict of interest, or an appearance of a conflict of
interest, the expertise may be sought externally, provided that the selection and
appointment of any consultants, researchers, interpreters, translators and/or other
technical experts shall:

(@) be made, to the extent possible, with due regard to the Bank Group’s
procurement rules regarding the selection and appointment of consultants and
in consideration of the short time periods within which tasks requiring
external expertise are to be completed;

(b) be made under the supervision of the Director; and
(c) Dbe subject to the availability of the necessary budgetary resources.

Access to staff and information, and confidentiality

When conducting any inquiry, assessment or review for a problem-solving exercise
or a compliance review, the Director or a Panel shall have full access to relevant
Bank Group staff and files, including electronic files, cabinets and other storage
facilities and Bank staff shall be required to cooperate fully with them. However,
the access to, and use and disclosure of, any information gathered by the Director or
a Panel during any such process shall be subject to the Bank Group’s Disclosure of
Information Policy, any requests by an interested person for confidentiality and any
other applicable requirements to keep sensitive commercial information
confidential (such as a confidentiality agreement). No CRMU officer, Expert, staff
member, consultant, researcher, interpreter, translator and other technical expert
employed by the CRMU may release a document, or information based thereon,
which has been provided on a confidential basis without the express written consent
of the party who has provided such document.
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Legal matters

The General Counsel shall, upon request, provide all legal information and advice
needed in respect of the Bank Group's policies and procedures and the Bank
Group’s rights and obligations in respect of the Bank Group-financed project to
which a Request relates.

General Provisions

Annual report

The Director shall prepare the Annual Report describing the activities of the CRMU
during the preceding year, including a discussion of any identifiable trends relating
to the activities of the Bank Group that have emerged from the CRMU’s problem-
solving exercises and compliance reviews and of the lessons that the CRMU has
learnt about the impacts and challenges in implementing the Bank Group’s
operating policies and procedures.

The Annual Report shall be prepared in consultation with all the Experts on the
Roster and shall be submitted to the Boards and the Boards of Governors for
information, and shall be published on the Bank Group’s website.

Budget

The Bank Group shall provide such budgetary resources as shall be sufficient to
allow all of the activities permitted by these Rules to be carried out. The Director
shall prepare an annual budget indicating the level of resources required to carry out
its mandate.

Business Days
Any reference to ‘days’ in these procedures shall be deemed to be a day on which
the Bank Group is open for business in its principal office.

Immunities and Privileges

Nothing contained in these Rules shall be deemed to be a waiver by the Bank or the
Fund of the immunities and privileges conferred by the Agreement establishing the
African Development Bank, the Agreement establishing the African Development
Fund, the Agreement establishing the Nigeria Trust Fund and the agreements
establishing any other Special Funds administered by the Bank.

Amendment and effect of the Rules

The Boards may amend these Rules. These Rules shall prevail in the event of any
inconsistency between these Rules and any other Bank Group document and in the
absence of an express provision to the contrary.



ANNEX
INDEPENDENT REVIEW MECHANISM

Eligibility Flowchart

Eligible Request must meet following criteria:
From group of 2 or more individuals with a common interest
Group’s rights or interests are, or are likely to be, adversely affected in a direct or material way
Group has made good faith efforts to resolve the problem with Bank Group management
If project not yet approved:- the Bank Group has clearly indicated interest in financing
If project approved:- the project has not been completed i.e. the request is filed within 12 months
of physical completion or, if inapplicable, within 12 months of final disbursement;
Request is NOT:
= related to procurement
related to fraud or corruption
related to matters before the Bank’s Administrative Tribunal or other judicial review body
frivolous of malicious
motivated by intention to gain competitive advantage
already considered by the IRM (except where there is material new evidence)
related to actions that are the responsibility of other parties
related to adequacy or suitability of policy
related to private sector project (except in respect of environmental or social policies)

Additional Criterion for Compliance Review
Likelihood that the Bank Group acted contrary
to, or failed to act when required to, in
compliance with any of its policies and
procedures.

Considerations for  Problem-Solving

Exercise

In deciding whether a problem-solving

exercise may be desirable in respect of a

Bank Group-financed project, whether or

not in conjunction with a compliance

review, the following will be considered:
whether the exercise will assist in
addressing undue, incidental effects of
the project;

(if) whether a positive outcome is likely;

(iii) whether interested parties are

amenable to the exercise;

(iv) whether the Bank Group has leverage
to influence changes;

(v) whether the exercise will interfere
with a compliance review;

(vi) whether there is a risk of duplicating,
interfering with or impeding a process
pending before another competent
body; and

(vii)any other relevant matter

Compliante Review Prablem-Salvine Fxercise




14 days from
receipt of request

21 days
of being notified
of the request

21 days

of receipt, or expiry
of the time limit for
receipt, of
Management’s
response or any
clarification

Process Flowchart

I. Initiating the Process

Step 1: Filing a Request

= The Request is filed with the Compliance Review and
Mediation Unit (CRMU) or forwarded to the CRMU if
received by another department at ADB’s principal office or
at a field office.

Step 2: Eligibility Review of Request (See Eligibility

Flowchart)

= CRMU shall conduct a preliminary review of the request to
determine if it contains a valid claim of harm.
CRMU may call for additional information or find the
request to be outside its mandate. If the request is outside
the mandate of the CRMU, it shall notify the requestors
accordingly with the reasons for the decision.
If CRMU determines that there is a valid claim of harm and
sufficient information, it shall register the request and
determine whether the request should be (i) submitted for a
problem-solving exercise and/or (ii) considered further for
recommendation for a compliance review.
CRMU shall notify the requestors, the Board of Directors
and Management of the registration of the request and the
proposed remedial action.
The notice to Management shall request Management to
confirm that it has complied with the relevant Bank Group
policies and procedures.

Step 3: Management’s Response

= Management shall provide CRMU with evidence that it has
complied, or intends to comply, with the relevant policies
and procedures.

= If Management does not respond, CRMU shall notify the
President and the Boards.

Step 4: Commencement
= Whether or not a response/clarification/further information

is received, CRMU may either commence a problem
solving exercise, recommend a compliance review or
otherwise conclude the matter.

The CRMU may
designate an expert to
review a request where it
is not clear whether it
falls within the IRM’s
mandate.

CRMU may request
clarification from
Managements or seek
more information from
the requestors in light of
Management’s response
within a set time limit.

-
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30 days

of the successful
conclusion of
the exercise or 3
months if
unsuccessful

I1. The Problem Solving Exercise

Step 1: Conduct of the Problem-solving Exercise

= CRMU shall invite all interested parties, including
Management, to participate in the exercise.

= CRMU may use a variety of problem-solving techniques,
including fact-finding, mediation, conciliation, dialogue

facilitation and investigation.

Step 2: Conclusion of the Problem-Solving Exercise
= Upon conclusion, CRMU shall prepare a report that shall

include, where the exercise was successful, the solution
agreed upon by the parties. The report shall be provided to
all interested parties, the President and the Boards.

CRMU shall monitor the implementation of the agreed
solution and submit a monitoring report to the President and
the Boards.

If the exercise was unsuccessful, either by common consent
of the parties or otherwise, the report shall contain the
efforts made, reasons for their failure and recommendations
on steps the Bank Group can take to deal with the
unresolved issues. The report shall be provided to all

interested parties, the President and the Boards.

The President or the Boards may accept or reject the
recommendations concerning the unsuccessful exercise.
The reasons for a rejection shall be communicated to all
participants in writing.

CRMU may recommend
that a compliance review
be undertaken, whether
or not the problem-
solving exercise was
successful.




30 days from

of determination
of eligibility for
compliance review

30 days of completion
of investigations

I11. The Compliance Review

Step 1: Recommendation

= CRMU shall submit a recommendation to the President or
the Boards for a compliance review of the project.

= Recommendation shall include: (i) draft Terms of Reference
for the compliance review (including scope and time
frame); (ii) estimate of resources required; and (iii) 2
experts from the Roster who, together the Director, shall
comprise the compliance review panel.

Step 2: Authorization of Compliance Review

= The President or the Boards may: (i) approve the
recommendations on a “no-objection” basis; or (ii) remit the
request to the CRMU or to an expert from the Roster for
reassessment of the membership of the panel or the draft
Terms of Reference.
The CRMU or the expert asked to reassess the
recommendation may submit a new recommendation to the
President or the Boards.
Any decision by the President or the Boards shall be
promptly communicated to the requestors and other
interested persons.

Step 3: Conduct of Compliance Review

= The panel shall conduct the compliance review in
accordance with the approved Terms of Reference.

= The panel may hold meetings with interested parties,
undertake site visits, retain additional expertise or take any
other action as appropriate to complete the review.

Step 4: Conclusion of Co Iiance Review

= The panel shall report its findings and recommendations to
the President or the Boards.

= The panel’s findings shall be limited to whether or not the
Bank Group violated any of its policies.

®= The panel may recommend any remedial changes to
systems and procedures or to the project where permissible.
The panel may recommend the monitoring of any proposed
changes.

= Management may respond to any proposed remedial
changes and its response shall be included in the report.

® The report shall be made available to the requestors and
other interested parties

/\Nhere a request that \

seeks a compliance
review is not processed
through a problem-
solving exercise and the
CRMU declines to
recommend a
compliance review, the
request shall be
submitted to the
chairperson of the
Roster to reconsider the
request. The chairperson
shall inform the
President or the Boards
of his/her findings and
recommendations (if
any) within 21 days.

<

\within a set time limit. /

~

he panel may request
clarifications from
Management or seek
more information from
the requestors in light of
Management’s response

The panel may not
recommend the award of
any compensation except
as may be expressly
provided in a relevant Bank
Group policy.




Step 5: President’s or Board’s Decision

= The President or the Boards will consider the panel’s report
and decide whether or not to accept its recommendations.

= The decision of the President or the Boards shall be
promptly communicated to the requestors and other
interested parties.

Step 6: Monitoring of Changes

= Where a recommendation to monitor the changes is
approved by the President or the Boards, the persons in
charge of monitoring the implementation shall report on the
implementation of such changes as often as required and in
any event not less than once a year.






