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EXECUTIVE SUMMARY

Introduction

1. In the early 1990s, the Republic of Madagascar embarked on a democratic process
which enabled it to put in place democratic institutions and to undertake institutional and
economic reforms backed by its development partners. The preparation of the Poverty
Reduction Strategy Paper (PRSP) in 2003 afforded Madagascar the opportunity to
incorporate good governance promotion into its development priorities. The governance
profile evaluates Madagascar’s practices in the area of governance, in accordance with the
key governance elements outlined in Bank Group policy adopted in 1999. The establishment
of a governance profile is intended to consolidate the efforts made by the State and other
stakeholders in this domain. The purpose of this dialogue framework is to translate into
concrete results the targets set by the country. This governance profile is the outcome of a
strategic partnership between the ADB Group and UNDP in their efforts to assist Madagascar
in the improvement of governance in order to achieve a more rapid reduction in poverty
which is affecting about 74.1% of the population.

Accountability

2. Concerning accountability, the governance profile has helped underscore the
existence of a series of laws and regulations recently adopted which are capable of
contributing to the improvement of accountability in the management of public finances.
However, the effective implementation of new reforms will depend, to a large extent, on the
strengthening of national capacities in the area of programme budgets and public finance
control. Indeed, national expertise in the preparation and orderly implementation of
programme budgets, in public finance control professions such as accounting and financial
auditing, programme auditing and performance auditing, as well as in customs management
is still limited.

3. Difficulties in generating reliable and exhaustive financial and accounting data on
the management of public funds, and the fact that some internal and external control
structures are not yet operational also constitute one of the main reasons for the inadequate
application of accountability in public finance management in Madagascar. There are
therefore significant slippages in the production of management accounts of public
accountants. The last audited budget acts submitted to the Audit Office for auditing concern
the 1999 and 2000 fiscal years.

4, The absence of a harmonized methodology, applicable nationwide, for the
assessment of market and movable and immovable property values used in the calculation of
several taxes, including the land tax, causes serious problems of governance in tax
management. In fact, in such a situation, the assessment of this basic element of the tax base,
and hence the tax, is left to the discretion of the taxation personnel, which poses problems of
governance of public revenue. In addition, deficiency in communication with users of
taxation services and inadequate continuing training of taxation personnel are also some of
the serious obstacles that the tax administration must overcome. These malfunctions are an
important factor of the low tax ratio which stood at only 11% in 2004.



5. Politically, the predominance of the executive and the weakness of control of
government action by Parliament is also apparent. Such weakness of Parliament’s control
capacities manifests itself in a context of poor government communication, which does not
encourage debate nor ownership by public opinion of the country’s development policies.

6. Administratively, the report notes that central administration is plagued by the
vagueness of its missions, non-ownership of the Code of Ethics, a multiplicity of institutions
that are crumpling up, poor management of its human resources, poor control of its workforce
and compartmentalization of its structures. The consultation frameworks instituted within the
administration are experiencing dysfunctions which have affected their efficacy. The
inactivity of the Ombudsman’s services has not made it possible to remedy the numerous
malfunctions of public administration.

7. Though decentralization is prescribed by the Malagasy Constitution, there are
weaknesses, gaps and some inconsistencies in its implementation. Councils (Communes),
which are the bedrock of grass-roots democracy and which have existed for ten years,
actually wield no powers and have meager resources. Regions, which were put in place in
September 2004, are gradually gaining ground but their relations with State deconcentrated
services as well as their spheres of jurisdiction and resources need to be clarified. The
autonomous Provinces are not properly ensuring administrative coordination and economic
integration.

8. Regarding the private sector, the obligation to render account is statutory or in the
form of book-keeping as concerns enterprises of the organized sector. However, reality has
revealed a distorsion of this principle, seen in the fact that enterprises generally have three
financial statements with contradictory contents: a financial statement intended for
shareholders, another forwarded to the banker and a third for taxation services. For
enterprises in the informal sector, the obligation to render account is either non-existent or
limited to the payment of a fixed tax.

Transparency

9. The creation of mass media is not subject to any precondition. Many independent
press agencies have been formed and contribute to informing public opinion and denouncing
bad governance practices. Their development is however limited by difficulties of access to
information on public administration, failure to establish the regulatory agencies provided by
law, lack of ownership of rules of ethics and practice, weak professional capacities of media
professionals and an inappropriate legal framework which provides neither for a press
assistance fund nor for levies payable to the press. In addition, the legal framework reserves
the exclusive right of coverage of national events for the State-controlled audiovisual media.

10. A new Public Procurement Code has just been adopted. It has instituted a public
procurement regulatory authority and the right for public contract bidders to take legal
proceedings. The Code is not yet in force because its enabling regulations have not yet been
adopted. Similarly, the institutions provided by the Code have not also been set up.

11. In order to introduce transparency in the management of public affairs, the
Government has instituted, under pain of penalty, the obligation for members of Government,
Members of Parliament, magistrates and top civil servants to declare their assets and
property. This obligation is hardly implemented. Many officials under this obligation did not



comply during the preceding fiscal year and the envisaged penalties were not imposed on
them. The fact that this obligation is not binding on the President of the Republic deprives it
of its exemplariness and nurtures the feeling of a sort of inequality before the law.

Stakeholders’ Participation

12. Concerning stakeholders’ participation, the study established that the Republic of
Madagascar has many associations and non-governmental organizations (NGOs) which
intervene with relative efficiency in various areas to supplement State actions and those of
regional and local authorities. Their dynamism is hampered by their weak organizational and
project and programme design capacities. In the labour market, worker participation in
corporate decision-making is recognized and organized by instruments. However, the
multiplicity of union organizations undermines their capacity to make proposals. The
framework for consultation between workers and the private sector is functioning
satisfactorily. It helped reach agreements on the minimum wage and on the improvement of
the work environment. In contrast, the framework for consultation between the State and
workers is experiencing serious dysfunctions which, coupled with weak intervention
capacities of labour inspectorates, help ferment labour unrest.

13. Political pluralism is a reality. The option of democracy as the basis of the
Republic upheld by the Constitution translated into the right of citizens to freely form
political parties without prior authorization. However, the multiplicity of political parties, the
weakness of the opposition and the latent tension between the authorities and the opposition
do not enable the country to reap sufficient benefit from political pluralism.

14. The electoral process is governed by an organization framework and an election
supervision structure.  The divergent assessments of the electoral framework have
necessitated its revision.

15. Women participate actively in development activities. Such participation is
facilitated especially by a legal framework that tends to ensure equality but which needs to be
improved. Its effectiveness in rural areas in some parts of the country is hampered by
constraints relating to certain traditional practices.

16. Private sector participation has had a boost since the start of the process of
privatization of public enterprises. Government efforts to promote the private sector would
be more effective if they were backed by a comprehensive plan for the identification of
private sector constraints which are primarily related to the complicated legal land tenure
system, the poor performance of the legal system, uncertainty related to regional economic
integration, a private sector promotion policy that must be reformed and a framework for
partnership between the State and private sector that should be further developed.

Combating_Corruption

17. Government has made commendable efforts to combat corruption through the
establishment of anti-corruption institutions and the adoption of texts to that effect. For the
anti-corruption philosophy to be sustained, it needs to be disseminated within all segments of
the society and the entire legal system must be reformed.



Legal and Judicial Framework

18. Many reforms have been carried out in various areas relating to the legal
framework. The reforms are plagued by problems of coherence as concerns both their
methodology and goal. Reforms of the judicial system are yet to be concretized. The judicial
system is experiencing a serious confidence crisis because of its slowness, unpredictability of
its decisions and above all suspicion of corruption. The weakness of mechanisms for its
independence aggravates the confidence crisis and justifies the implementation of a
programme of reform of the entire judicial system. In addition, there are still gaps in the law,
as in the case of AIDS control.

Governance Evaluations by Other Institutions

19. Evaluations of some aspects of governance in Madagascar carried out by other
institutions show that, overall, efforts are still to be made to improve governance in
Madagascar. In general, Madagascar’s performance in the areas of protection of property
rights, legal and judicial framework and participation is below average. Evaluations of anti-
corruption efforts show that progress was recently made. The Millennium Challenge
Corporation, which approves financing under the Millennium Challenge Account on the basis
of performance of eligible countries using a series of criteria including the quality of
governance, selected Madagascar on 14 March 2005 as the first country to benefit from the
resources of this facility.

Potential Areas for ADB Intervention for Improved Governance

20. To help improve governance in Madagascar, the key potential areas for Bank
Group intervention are promotion of legal and judicial reforms, improvement of public
finance management and strengthening of the control of government action.



l. INTRODUCTION

1.1 This report evaluates Madagascar’s governance practices, according to the key
governance elements outlined in Bank Group policy adopted in 1999. These elements are
accountability, transparency, stakeholders’ participation, combating corruption, and legal and
judicial framework. The report provides a framework for dialogue between the Bank Group,
the Government and other stakeholders on governance issues and also serves as a basic
document for the preparation of the Country Strategy Paper (CSP). It is equally aimed at
enriching the basis for analysis of future Bank Group operations for the improvement of
governance. The report is based on data made available to the Bank Group missions of May
and July 2004, the joint mission conducted with the United Nations Development Programme
(UNDP) in February/March 2005 as well as on publicly available information concerning
Madagascar.

1.2 Section Il of the report is a description of governance practices in the country.
Section Il evaluates these national practices by comparing them with internationally
accepted standards. Section IV presents the programme of the Government of the Republic
of Madagascar (GRM) for improving governance. Section V outlines the priority areas for
improvement of governance in Madagascar and Section VI presents the conclusions and
recommendations. Box | below presents an overview of Madagascar and describes the
process of participation in the preparation of this governance profile.

Box 1. Overview of Madagascar

The Republic of Madagascar is an island in the Indian Ocean covering a surface area of 581,540 kmz2 with an estimated
population of 16.9 million. It is among the poorest countries in the world. The gross domestic product per capita was
estimated at US$ 251 in 2004. Nearly half of the adult population are illiterate, while life expectancy at birth is 53
years. According to the last report on implementation of the country’s Poverty Reduction Strategy Paper (PRSP)
published in 2004, poverty is said to have been reduced significantly in 2003. Thus, 73.6% of the population lived
below the poverty line in 2003 compared with 80.7% in 2002. Following an unfavourable economic situation in 2004,
the incidence of poverty is said to have increased to 74.1%, according to figures published by the country’s authorities
in 2004. The incidence of poverty is higher in rural areas where 80.1% of the population lived below the poverty line in
2003, as against 51.8% in urban areas. The human development index (HDI) was 0.484 in 2001. Despite the composite
nature of the population, composed of ethnic groups of diverse origins, the existence of a language, Malagasy, spoken
by the vast majority of the population, is one of the pillars on which the country’s national unity is founded. The
majority of the population are also young (nearly 45% are aged between 0 and 14 years)' . The population growth rate
is 3.03% (2004 estimate). The country’s major religions are traditional beliefs (52% of the population), Christianity
(41%) and Islam (7%).

1. NATIONAL GOVERNANCE PRACTICES

2.1 Accountability

Public Finance Management

2.1.1 Public budget management: Malagasy budgetary and accounting law is based on

rules inspired by the French system. The decree of 13 February 1968 on public accounting
lays down the major principles of separation of the offices of authorizing officer and of
accountant as well as a priori control of committed expenditure by the financial controller.

! Source: These statistical data and those relating to population growth and religious beliefs are drawn from:
CIA: The World Fact book — Madagascar, updated on 10 February 2005.



The budget process in Madagascar comprises the three phases traditionally implemented in
most countries, namely: (i) the finance bill preparation phase which is conducted by the
Ministry of the Economy, Finance and the Budget (MEFB) in consultation with other
spending ministries and services; (ii) the phase of discussion and adoption of the finance bill
by Parliament; and (iii) the budget execution phase. The public operations accounting plan
was updated.

2.1.2 According to the Organic Law of Finance Laws (LOLF), the Prime Minister,
Head of Government, is the principal authorizing officer of the general State budget.
Ministers, chairpersons of institutions or any person designated by name by law or regulation
are delegated authorizing officers. They are solely empowered to commit, settle and order
public expenditure. Delegated authorizing officers may, in turn, sub-delegate their powers to
secondary authorizing officers.

213 To ensure greater accountability in budget management, the Government has
introduced the programme budget approach under Organic Law No. 20047 of 26 July 2004
on finance laws (LOLF). Its implementation, on an experimental basis, started with the 2005
finance law (FL). The full implementation of the new approach will begin with the 2006
finance law. The approach allows for the establishment of a link between public policies and
budget resource allocations. In fact, according to the new LOLF, budget appropriations are
grouped together by missions under one or more services. According to the LOLF, a mission
is supposed to group together a set of programmes working in favour of a given public
policy. The programmes group together appropriations intended for the implementation of
actions with precise objectives, as well as expected outcomes. Such actions are the subject of
an evaluation. This new budget management approach requires the preparation of a medium-
term expenditure framework (MTEF). Lastly, it will be implemented under the PRSP and
will supplement other initiatives such as sectoral approaches.

2.1.4 Concerning fiscal revenue, a Tax Code serves as the basis for the assessment and
collection of internal direct and indirect taxes. A Customs Code serves as the basis for the
assessment and collection of customs duties. The General Directorate of Taxation (DGI)
manages about twenty-five types of taxes. On the basis of available figures for the 2003
fiscal year, the value-added tax generates about 40% of fiscal revenue, followed by corporate
income tax (13%), excise tax (12%) and sales tax (10%). A Major Enterprises Taxation
Directorate (DFGE), which is responsible solely for processing the taxes of major enterprises,
was set up to improve the tax administration’s performance. A fiscal policy unit, responsible
for contributing towards the emergence of a genuine fiscal policy formulated taking into
account the traditional fiscal policy parameters such as the potential yield of various taxes,
the capacities of the tax administration and the characteristics of the different items of
property taxed, is also being established within the DGI.

2.1.5 Public expenditure management control: public expenditure management control
in Madagascar is both a priori and a posteriori. A priori control comprises parliamentary
control which is carried out as part of the examination of the finance bill in Parliament and
administrative control carried out by the General Directorate for Control of Committed
Expenditure (CDE) placed under the supervisory authority of the MEFB by Decree No. 2003-
718. Decree No. 2004-282 lays down the nomenclature of vouchers to be attached to
documents to be submitted for endorsement by the CDE. A posteriori control of public
finances comprises (i) judicial control carried out by administrative and financial courts
which are headed by the Audit Office; (ii) parliamentary control as part of the examination of
audited budget act; and (iii) administrative control carried out by the organs in charge of the




administrative control of public finances, namely the General State Inspectorate (IGE), the
General Finance Inspectorate (IGF) and the Treasury Inspection and Audit Unit. A General
Internal Audit Directorate has also been established within the MEFB.

2.1.6 Other recent efforts to strengthen public finance control include Law No. 20046
of 26 July 2004 concerning the reorganization and functioning of the Budget and Finance
Disciplinary Council (CDBF) and Decrees Nos 2004 — 319 of 9 March 2004, 2004 =571 of 1
June 2004 and 2004-318 of 9 March 2004 instituting the system of imprests and revenue
offices for public bodies, defining the duties and responsibility of authorizing officer in
public expenditure execution and regulating special funds respectively. The CDBF, which is
under the supervisory authority of the Prime Minister, is responsible for examining
management offences committed by revenue and expenditure authorizing officers. Special
funds are grants made available to heads of institutions who use them freely.

Political Accountability

2.1.7 The mechanisms through which the obligation for rulers to render account of their
actions to the people is expressed are closely linked to the political system chosen. That is
why, before expounding the framework for expression of political accountability in
Madagascar, it is necessary to briefly deal with the political system. It is a semi-presidential
system inspired by the French system, with a President of the Republic elected by direct
universal suffrage and a Prime Minister appointed by the President of the Republic. The
Prime Minister is head of Government which is accountable before the National Assembly.

2.1.8 Separation and balance of powers: it derives from the distinction between three
functions : the function of making laws or legislative function, the function of implementing
these laws or executive function, and the function of settling disputes or judicial function.
The preamble and Article 41 of the Malagasy Constitution respectively enshrine the
principle of separation of powers which incorporates the principle of balance of powers. The
preamble is quite explicit on this point because it talks about both the separation and balance
of powers exercised through democratic procedures. The executive function is exercised by a
two-headed executive power comprising a President of the Republic and a Prime Minister,
Head of Government. The legislative function is exercised by a bicameral Parliament
comprising the National Assembly and the Senate. In fact, organic laws must be adopted by
the two houses of Parliament, namely the National Assembly and the Senate. The members
of the National Assembly (160) are elected by direct universal suffrage for a five-year term of
office. A deputy who is appointed member of Government is deemed to have resigned the
office of deputy. The Senate comprises 90 (ninety) members 2/3 of whom are elected by
indirect universal suffrage and 1/3 appointed by the President of the Republic. The term of
office of Senators is six years. In addition to its legislative function, the Senate is empowered
to express opinions to Government on economic, social and territorial organization issues.
The Constitution vests the power to introduce legislation with Parliament conjointly with the
executive power. Laws are voted by the National Assembly, with the exception of organic
laws. The judicial function® is exercised by a judicial power headed by the Supreme Court
and the Court of Impeachment. Balance between the executive and the legislative powers is
sought particularly through the possibility for the President of the Republic to dissolve the
National Assembly, while the latter may overthrow the Government through the vote of a
motion of censure.

% The Malagasy Constitution invariably uses the expression function in place of power to designate the
legislative, executive and judicial powers. This means that in its spirit, the expression function is synonymous
with power.



2.1.9 Criminal responsibility of political authorities: the President of the Republic is
subject to trial before the Court of Impeachment in the event of high treason or serious and
repeated violations of the Constitution. The indictment is decided by the two houses of
Parliament. The presidents of parliamentary assemblies, the Prime Minister, the other
members of Government and the President of the High Constitutional Court are also subject
to trial before the Court of Impeachment for crimes and misdemeanors committed in the
exercise of their duties. For offences committed outside the exercise of their duties, they are
liable before common law courts. This last provision assures better accountability by
political authorities as it avoids the political settlement of corrupt practices of which political
authorities may be guilty.

2.1.10 Parliament’s control over the Government: such control can be assessed at three
levels:

) the National Assembly may raise the issue of responsibility of the
Government and overthrow it by a motion of censure;

. interpellation of the Government through oral or written questions;

. setting up of Parliamentary commissions of enquiry on aspects concerning
Government management;

o presentation to Parliament by the Government of the annual report on the

implementation of its programme.

2.1.11 Beyond the Government, Parliament exercises control over acts of the President of
the Republic. Thus, the President of the Republic may declare a national emergency
(emergency situation, state of necessity, martial law) in all or part of the national territory
only after the opinion of Parliament in particular.

2.1.12 Control of the constitutionality of legal norms : it ensures the primacy of the law
through the affirmation of the supremacy of the Constitution. All other norms must conform
with the Constitution as it is the higher norm. In the Malagasy Constitution, the High
Constitutional Court has jurisdiction to control constitutionality by way of action and by way
of exception. Control by way of action enables the High Constitutional Court (HCC) to rule
on the conformity to the Constitution of treaties, laws, ordinances, interprovincial
conventions and autonomous regulations prescribed by the central power before signature,
enactment or implementation. Control by way of exception enables the HCC to rule on the
conformity to the Constitution of a law referred to it by any court before which the
unconstitutionality of the said law has been raised by a party. The mission of the HCC
relating to the control of constitutionality by way of action as well as the modes of referral of
matters to it are well understood by Malagasy actors. The Government systematically
submits all bills for control by this court. Similarly, its decisions are respected. This court
has a web site containing decisions it has rendered. It is member of the Association of
Constitutional Courts of French-speaking countries. The HCC has been established and is
functional.

2.1.13 Accountability by judicial authorities: the Malagasy Constitution places the
Supreme Court under the obligation to submit an annual report of its activities to the
President of the Republic, the Prime Minister, the Presidents of the National Assembly and
the Senate, as well as to the Minister of Justice. The report must be published in the Official
Gazette.




2.1.14 The electoral process: the existence of an electoral process which ensures
transparency in accordance with internationally accepted standards helps assess the will of
public authorities to render account of their actions to the people. Elections are an occasion
for the leaders to solicit the vote of electors on the basis of an election platform. The conduct
of elections under conditions of transparency is likely to guarantee political stability and
sustainable social peace, which are factors of economic development and poverty reduction.
Most of the upheavals which African countries have experienced over the years are due to the
contesting of electoral processes. Hence, the political crisis which affected the Republic of
Madagascar in 2002 was due to the contesting of election results.

2.1.15 The legal framework for elections is essentially contained in Law No. 2000-14 of
24 August 2000 which lays down the general regulations governing elections and the exercise
of the right to vote. It is supplemented by sectoral laws specific to each category of elections.
This corpus of legal instruments provides for a two-level electoral process: (i) an
organizational level embodied by governmental services through their branches, namely the
deconcentrated services of the Ministry of the Interior with the help of mayors having
jurisdiction as well as vote counting committees set up by the Government; and (ii) a
supervisory organ called National Electoral Council. This Council is answerable to the Prime
Minister and comprises seven members appointed for a five-year term renewable once.

Administrative Accountability

2.1.16 The administration is a development and good governance promotion tool, owing
to its permanency and the scope of its mission which consists in implementing national laws
and policies, as well as carrying out public service activities. Its closeness to the user and the
continuity of its mission make it the preferred framework for the translation of the obligation
to render account. The Malagasy administration employs about 127 000 workers recruited
either through competitive examinations, or on the basis of qualification or through
absorption. To ensure a better functioning of the administration, a Code of Ethics and Good
Conduct for State employees (Decree No. 2003-1158 of 17 December 2003) and a manual of
procedures for some acts relating to human resource management have just been adopted.
The Code of Ethics and Good Conduct sets out the duties and obligations of the
administration (equality of citizens, neutrality of the administration, legality of public service,
continuity of the administration, transparency of administrative decisions, etc.), the duties and
obligations of State employees (professionalism, competence, assiduity, dignity, honesty,
team spirit, etc.), the duties of State employees towards users (impartiality, integrity, respect
of professional secrecy, information of the public, etc.) as well as the duties of public servants
towards the institutions (respect, loyalty, banishment of conflicts of interest, etc.). Likewise,
this Code institutes a “committee for the development of ethics and good conduct in public
administration”. This committee is empowered to promote and ensure compliance with
defined ethical standards.

2.1.17 Madagascar’s territorial administration is based on the principles of
deconcentration and of decentralization. The deconcentrated administration is at the level
of Autonomous Provinces (6), Regions (22) where the deconcentrated services of a few
ministries (health and agriculture) are now present, districts (116) as well as administrative
subdivisions. The decentralized administration comprises three levels: Autonomous
Provinces, Regions and Councils (1557 including 45 urban councils). Autonomous
Provinces are currently managed by officials appointed by the Central authority (Special
Delegations). Regions, in their capacity as decentralized territorial entities, have legal



personality and financial autonomy. Currently, during a transitional phase, the members of
the Regional Executive (4 persons) managed by Heads of Region are officials appointed by
Decree issued in Council of Ministers. A Regional Committee, the decision-making organ
of the Region composed, in equal number, of members of Parliament of the Region,
representatives of Mayors as well as representatives of economic operators and civil
society, is set up in each Region. Councils, which are the grass-roots entity, also have legal
personality and financial authority.

2.1.18 Indebtedness of authorities elected at the level of decentralized territorial entities:
the laws governing Councils, particularly Law No. 94-8 of 26 April 1995 laying down
regulations relating to the organization, functioning and duties of decentralized territorial
entities, have established mechanisms (posting of acts issued by the organs of Councils, with
the exception of those of an individual nature, access by the population to Council
documents, public meeting of Council Boards) enabling Council representatives, particularly
Mayors, to render account of their actions to their electors and to citizens.

Management of Public Corporations

2.1.19 Since 1998, the Government has been implementing a World Bank backed
programme of privatization of public enterprises. According to the progress report prepared
in June 2004 by the technical secretariat for privatization, thirty-five transactions were
completed or are said to be at advanced stage out of a total of fifty-three public enterprises in
the programme. Noting that board members representing the State do not render account of
their participation in meetings of boards of directors of public corporations, the MEFB issued
a circular in April 2004 reminding these members of their obligations as representatives of
the State, including especially the obligation to take instructions from the MEFB before
attending any board meeting. Still with a view to improving State representation, the MEFB
is currently preparing a decree on the supervisory authority of these State corporations.
Competitive bidding procedures within the framework of privatization are those of the World
Bank.

Central Bank Accountability

2.1.20 According to Section 6 of Law No. 94-4 of 10 June 1994, the general mission of
the Central Bank of Madagascar (BCM) is to ensure internal and external currency stability.
The governing bodies of the BCM include the Governor, assisted by a General Manager, and
the Board of Directors. The Governor is appointed for a four-year term of office renewable
once by decree issued in Council of Ministers. Central Bank advances to the State and to
public authorities are regulated by Sections 21 to 28 of the above-mentioned law. The
Central Bank submits to the President of the Republic, the National Assembly, the Senate and
to the Head of Government an annual report on the country’s economic and monetary trends.
Outside this statutory obligation, the Central Bank entertains virtually no information
relations with the public.

Corporate Governance

2.1.21 In Madagascar, there are organized formal sector enterprises and unorganized or
informal sector enterprises as they are called. The first category comprises, first of all,
enterprises deriving from the privatization process and which generally formed public limited
liability companies. This is the case of the telecommunications company (TELMA), the oil



company (SOLIMA), the cotton company (HASYMA) and the railways company of the
north.  Alongside these private enterprises deriving from the privatization of State
corporations are enterprises which were privately-owned at the time of their formation but
which have formed public limited liability companies or private limited liability companies
(PLC). All these private enterprises split up into companies subject to the free trade zone
regime and those liable to the company common law regime. They operate in various areas
such as banking, insurance, building and public works, distribution, textile, etc. Most of them
are controlled by foreigners (Frenchmen, Chinese, Mauritians, etc.) even though some of
them belong to nationals. This last category groups together primarily small-scale enterprises
formed as PLCs or a one-man business. Formal sector enterprises keep accounts and are
liable to the full tax assessment system with special arrangements for free trade zone
enterprises.

2.1.22 Regulatory requirements regarding financial accountability, the preparation of
annual financial statements, keeping of accounting registers, establishment of an appropriate
internal control system, and internal and external auditing are essentially contained in Law
No. 2003-36 of 30 January 2004 on trading companies and Decree No. 2004-272 of 18
February 2004 on the General Accounting Plan 2005. In the banking sector, Law No. 95-30
of 22 February 1996 governs the activity and control of credit establishments and Law No.
96-20 of 4 September 1996 regulates the activity of mutual financial institutions. A new
accounting plan for credit establishments based on international standards came into force in
2005. The Banking and Financial Supervision Commission (CSBF) ensures the supervision
of banks. In the insurance sector, the main regulatory instruments are Law No. 99-013 of
1999 on the Insurance Code and Law No. 2003-36 of 30 January 2004 on trading companies.
The supervision organ of the insurance sector has not yet been put in place.

2.1.23 The second category of enterprises, that is those in the informal sector, groups
together many enterprises all of which are liable to the flat-rate tax assessment system. In
this type of enterprise, for the purposes of keeping accounts, accountability is manifested in
the payment of a flat-rate tax. In contrast, concerning enterprises in the formal sector, be they
companies or one-man enterprises, accountability is expressed through the presentation of
accounts to taxation services enabling them to assess the tax due. Company accounts are also
presented to shareholders.

2.2 Transparency

Publication of Information

2.2.1 Freedom of the press : the press informs the public, challenges public authorities
through its denunciations and contributes to preventing conflicts by encouraging debate. The
democratic process embarked upon for some ten years now has resulted in the emergence of a
pluralist media landscape. There are about ten newspapers, several television channels and
even more independent radio stations. The freedom enjoyed by information agencies and the
legal system governing them are set out in Law No. 90-31 of 21 December 1990 and
Ordinance No. 92-39 of 14 September 1992. Such freedom is strengthened by the
Constitution which recognizes that the development of the personality of an individual is
conditioned by “openness in the conduct of public affairs”. It also affirms that all persons
shall be guaranteed the right to information and that information in all forms shall be subject
to no prior restraint. The creation of a newspaper is subject not to prior authorization but to a
mere declaration. Similarly, the exercise of the function of journalist is not subject to any




condition of qualification. To guarantee the independence, impartiality and equality of press
agencies, a High Audiovisual Council has been set up. It is responsible for issuing licences to
operate and ensuring compliance with the conditions governing audiovisual press agencies.
Likewise, an Audiovisual Ethics Committee comprising elected journalists is envisaged. In
addition, journalists have an association called Association of Journalists one of whose duties
is to ensure compliance by its members with the professional code of ethics. Independent
press agencies co-exist with the State media.

2.2.2 Access by the public to information relating to decisions of public authorities : the
basis for this principle is found in the Constitution when it states the principle of transparency
in the management of public affairs. This implies the obligation for those in power to put in
place mechanisms enabling the citizens to be aware of the content and motives of their
decisions. The provisions of the Constitution on the Parliament recall much more explicitly
the meaning of the principle of transparency as concerns the National Assembly by
underscoring that sessions of the National Assembly are public with the exception of closed
sessions at the request of the Government or of one-quarter of its members. Also, they
further state that a record of the deliberations of the National Assembly is kept. Of course,
the records of Parliamentary deliberations are accessible to the public. Furthermore, the
Constitution offers all citizens the right to bring to the attention of the bureau of the National
Assembly the acts or omissions of a deputy. The bureau is required to react within a period
of six months.  Concerning decentralized territorial entities, transparency in their
management is provided for in the laws governing Councils and the law on Regions. The
deliberations and decisions of local and regional authorities must be posted up and brought to
the knowledge of the public by all means. Meetings of the decision-making organs are in
principle public, save at the request of the President of the Board or of the head of the
Executive, or of at least one-quarter of the councillors present. The public has access to the
documents of decentralized territorial entities.

2.2.3 Regarding economic, financial and socio-demographic information, it should be
noted that Madagascar currently participates in the General Data Dissemination System
(GDDS) established by the International Monetary Fund (IMF) in 1997. The GDDS is a
framework aimed at providing assistance to countries desiring to improve their statistics
system from the point of view of products offered, quality, integrity and access to data. In
this framework, Madagascar’s metadata which describe current statistical practices and the
envisaged improvement plans are published on the notice board of the GDDS since May
2004.

2.2.4 Public procurement: the new Law No. 2004-9 of 26 July 2004 on the Public
Procurement Code prepared by the Steering and Monitoring Committee of the
Recommendations of the Country Procurement Assessment Report (CPSR/CPAR) was
adopted by Parliament. Public contracts, the Code states, are governed by “the principles of
freedom of access to public shopping, equality of treatment of bidders and transparency of
procedures”. These principles help ensure the efficiency of public shopping and the proper
use of public funds. They require a prior definition of the needs of the public buyer, a
rigorous planning of tender operations, compliance with advertising and tender obligations
and choice of the lowest evaluated bid or the lowest evaluated offer. The bidder must show
proof that he has the necessary legal, technical and financial capacity and experience. He
must also not be one of the persons barred from tendering for public contracts. Standard
bidding documents and procedure manuals are being prepared.




2.2.5 The Code also sets out bid submission criteria and examination conditions.
Advertising must be organized prior to the award of any contract. Such advertising consists
in issuing a general procurement notice published each year and a specific open competitive
bidding notice. A Public Procurement Regulatory Authority (ARMP) has been instituted. Its
tasks consist in carrying out a priori and a posteriori examination of bids and contract award
decisions, conducting information missions, collecting and analysing data on economic
aspects of public shopping and submitting annually to the President of the Republic and to
Parliament a report on the conditions of implementation of the Public Procurement Code and
making recommendations, etc. Bidders for public contracts have a right to institute
proceedings for annulment and compensation before the competent courts.

2.2.6 The ARMP comprises two distinct independent entities, namely the Public
Contract Award Regulation and Petitions Committee (CRR) and the National Public
Procurement Board (CNM). The CRR comprises representatives of the administration,
private sector and civil society. In addition, the new law establishes Public Procurement
Management Units (UGMP) attached to Persons in charge of Public Contracts (PRMP). The
PRMP is the person empowered to sign the contract on behalf of the Contracting Authority.
The UGMP are responsible for the management of the award and monitoring of the execution
of public contracts.

Public Expenditure Review

2.2.7 Review of public expenditure has become a current practice in Madagascar. A
public expenditure review is currently being conducted with the support of development
partners including the World Bank. The review consists in examining efforts that the
Government of Madagascar is making to meet the challenge of poverty reduction. In this
connection, the review analyses resource allocation and the extent to which current budget
and budgetary practices enable the Government to implement the Poverty Reduction Strategy
Paper. The key sectors covered by the review are education, infrastructure, environment,
agriculture, justice and health.

Policy Analysis and Dissemination Capacities

2.2.8 Overall responsibility for analysis and dissemination of public policies is shared
between the General Directorate of the Economy (DGE), the Technical Secretariat for
Adjustment (STA) and the National Institute of Statistics (INSTAT), with the participation of
various government services. The duty of the DGE is to contribute towards national
economic management particularly through (i) the steering of the macroeconomic framework
in the finance law preparation process and (ii) the preparation of macroeconomic forecasts in
tune with the economic and financial policy and the poverty reduction programme. The DGE
also ensures the maintenance of the MEFB web site. According to Decree No. 2000-107 of
16 February 2000, the duties of the STA include monitoring of measures and indicators of the
economic programme concluded with the Bretton Woods institutions. It is also responsible
for the monitoring of the implementation of the PRSP. INSTAT is in charge of collecting
statistical data at national level. The MEFB and Central Bank are respectively responsible
for fiscal policy and monetary policy.
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2.3 Combatting Corruption

Institutional Framework for Prevention and Suppression of Corruption

231 The basis of the fight against corruption is outlined in Article 43 of the
Constitution which underscores that functions in the service of State institutions shall not
constitute a source of enrichment nor a means of serving private interests. Better still, it
states that no official called to carry out an office or a function in institutions of the Republic
may accept remuneration or presents of a nature to compromise the normal accomplishment
of his mission from any natural person or corporate body domestic or foreign, under penalty
of dismissal. On the basis of the foregoing, institutions and substantive law have been
defined to combat corruption.

2.3.2 By Decree No. 2002 — 1128 of 30 September 2002 as amended by Decree No.
2004 — 982 of 12 October 2004, Malagasy authorities instituted the High Anti-corruption
Council (CSLCC) and prepared Law No. 2004-30 of 9 September 2004 on the fight against
corruption. The primary duty of the CSLCC is to formulate the national anti-corruption
strategy and monitor its implementation, to develop the national integrity system, to advise
BIANCO and to make recommendations to the President of the Republic. The national anti-
corruption strategy formulated by the CSLCC has identified ten priority sectors, namely:
Justice, National Police, National Gendarmerie, Taxation, Public Treasury, Customs, Lands,
Commerce, Health and Education. The strategy comprises the following five thrusts: (i)
dismantle the bastions of corruption; (ii) mitigate the vulnerability of actors; (iii) rehabilitate
and improve the image of honest actors and/or bodies; (iv) reduce the risks of corruption; and
(v) promote the culture of refusal of corruption.

2.3.3 The national anti-corruption strategy is updated every year. Its implementation is
under the jurisdiction of BIANCO set up by Decree No. 2004-937 of 5 October 2004.
BIANCO is responsible, among other things, for implementing the anti-corruption
legislation, eliminating opportunities for corruption in the functioning of public and private
sector institutions, educating citizens on the harmful effects of corruption and encouraging
communities to fight against corruption. It has jurisdiction over the entire national territory
and can have representations in the autonomous provinces. To enable BIANCO to
successfully carry out its duty, the decree of 5 October 2004 has granted it independence and
operational and managerial autonomy. It has power to receive complaints and denunciations
of acts of corruption and related offences and to carry out investigations. The findings of its
investigations are transmitted to the Public Prosecutor’s Office for action. Furthermore, the
Director General of BIANCO is protected against all forms of pressure or intimidation.
Thanks to the support of the State and many partners, BIANCO has the necessary material
and financial resources to perform its duty. It has already received 1200 complaints
including 110 which are under investigation. It plans to open this year two representations in
Toamasina and Fianarantsoa. Anti-corruption officials are required to submit a report to the
President of the Republic and to the Presidents of the two houses of Parliament on progress in
the fight against corruption and to periodically report to the public.

2.34 These internal measures are strengthened by the adherence of Madagascar to the
United Nations Anti-corruption Convention and the African Union’s Convention on
Prevention and Fight against corruption in December 2003 and February 2004 respectively.
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Legal Framework for Prevention and Suppression of Corruption

2.35 Prevention : the framework for prevention of corruption is contained in Decree
No. 2002-1127 of 30 September 2002 as amended by Decree No. 2004-983 of 12 October
2004 instituting a periodic declaration of assets and property by certain categories of senior
officials and top civil servants. These include the Prime Minister, members of Government,
Deputies and Senators, members of the Constitutional Court, Governors of Autonomous
Provinces, Heads of Regions and Mayors, Magistrates of the different courts, civil servants
holding positions not lower than director in the central administration, inspectors of lands,
treasury, customs, taxes and finance, military chiefs from the rank of company commander,
State inspectors, army and national gendarmerie inspectors, and persons performing the
functions of economic or judicial police officer.

2.3.6 It should be recalled that such declaration is made every year and is intended to
promote transparency in the exercise of public functions, to guarantee the integrity of
servants of the State and to strengthen the confidence of the public in State institutions. The
property and assets of the declarant, his/her spouse and minor children as well as their joint
property must figure in the declaration. Major changes in the assets and property of the
declarant must be accompanied by explanations on his/her part. Refusal to file a declaration
or an incomplete, false or inexact declaration lays the declarant open to penalties. Persons
under the obligation to declare their assets and property so remain for a period of two years
after cessation of their functions. The declaration shall be filed at the Independent Anti-
corruption Office (BIANCO) within three months following appointment or assumption of
office. Alongside these measures, work is also ongoing under the leadership of the CSLCC
on the preparation of (i) reference documents on the promotion of ethical movements; (ii) an
integrity pact in Madagascar and (iii) a National Code of Ethics. At the sectoral level, in the
customs sector, a roadmap on the fight against corruption has been prepared and adopted by
the DGD.

2.3.7 Law No. 2004-20 of 19 August 2004 was also adopted to prevent and punish
especially money laundering. It lays down regulations on detection, confiscation and
international cooperation on the proceeds of crime. It provides for the establishment of a
financial information service responsible for receiving, analysing and processing allegations.
Considering that money laundering is associated with corruption, the existence of this law is
likely to help combat acts of corruption.

2.3.8 Another initiative that could help combat corruption is the law on the code of
ethics concerning administrative inspection and control organs which is currently being
examined in Parliament.

2.3.9 Suppression : the provisions of the Penal Code have been thoroughly amended,
resulting in the creation of new offences defined as corruption and in the increase of penalties
provided for already existing offences, as well as in the suppression of attempts to corrupt.
The above-mentioned amendments particularly concern: misappropriation of public funds by
persons exercising a public function; illegal exemptions and franchises; misappropriation of
funds by court registrars; undue advantage; prohibited employment; favouritism; passive
corruption of persons holding a public office; active corruption of foreign government
employees and officials of public international organizations; corruption of managers,
shareholders and employees of private enterprises and members of liberal professions;
influence peddling; misuse of power; conflicts of interests; presents; and unlawful
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enrichment. Minor penalties and additional penalties are provided and consist in dismissal,
temporary incapacity to hold a public office, temporary ban from the national territory, etc.
The law provides for exemption from penalties in favour of any author of active corruption
who before any prosecution will have revealed the offence to the administrative or judicial
authority and helps identify the other persons involved. Furthermore, in the area of public
procurement, Article 60 of the Public Procurement Code obliges parties involved in the
award and execution of contracts to respect the Public Procurement Code of Ethics and,
according to the new Public Procurement Code, the CRR regulates and examines petitions
concerning public contracts.

2.3.10 An anti-corruption penalty network has been set up since July 2004 in
Antananarivo to speed up and render efficient the preliminary investigation and trial of
corruption cases.

2.4 Stakeholders’ Participation

24.1 Gender_mainstreaming: according to the National Human Development Report
2003, women account for 50.6% of the population of Madagascar. The participation of
women in socioeconomic activities and decision-making concerning the management and
survival of the family is provided for by the legal framework. In fact, the Republic of
Madagascar has ratified most international legal instruments proclaiming equality between
men and women. These conventions include: the 1962 convention on equal remuneration,
the 1981 African Charter on Human and Peoples’ Rights; the Universal Declaration of
Human Rights and international pacts on civil and political rights, on the one hand, and
economic, social and cultural rights, on the other hand; and the Convention on the
Elimination of All Forms of Discrimination against Women.

2.4.2 Better still, the Malagasy Constitution expressly prohibits gender-based
discrimination and incorporates into the national positive law the International Charter on
Human Rights, the African Charter on Human and Peoples’ Rights and conventions relating
to human and children’s rights. Similarly, it recognizes the equal right of men and women to
health protection, the right to vote and the right to education. Such affirmation of equality
between men and women is also enshrined in laws, notably: the law instituting the equal
sharing of property between spouses in the event of dissolution of marriage; the law
authorizing spouses to determine their common residence by mutual agreement; the law on
equality of remuneration between men and women, the law punishing with the same penalty
adultery by man or by woman; the law suppressing sexual harassment and violence in
marriage; the Electoral Code which allows men and women to be electors or eligible for
election under conditions of equality; instruments establishing equality in access to means of
production, health, education and employment. In addition, according to Malagasy culture,
women play a key role in household management.

2.4.3 Participation of civil society organizations (associations and NGOs) : Malagasy
civil society developed in the 1980s to make up for the shortcomings of the State in various
areas following the implementation of the structural adjustment programme which led the
public authority to withdraw from the social sectors. This phenomenon was encouraged by
the new approaches of development partners and by the democratization of political life. The
legal framework governing these organizations is made up of Ordinance No. 60-133 of 3
October 1960 and the law of 14 August 1997. These texts show that civil society
organizations are diversified and are formed without prior authorization. They can intervene
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in various areas including education, promotion of human rights, gender, handicrafts and
environmental protection. Among them are NGO associations which, under certain
conditions, can assume the status of civil society organization.

244 Civil society in Madagascar is organized into a multitude of entities most of which
have formed associations even though they claim the label of NGO. In addition, civil society
focuses on different centres of interests. According to provisional statistics for the year 2000
prepared by a Malagasy NGO (DRV), it is said to comprise about 950 member organizations
31% of which are said to be active in the rural development sector, 25% in the mutual benefit
society and credit sector and 21% in women’s advancement and social development. The
Provinces where its members are represented the most would be Toliary with 237
organizations, Antisirana with 119 organizations and Toamasina with 78 organizations. The
four intervention sectors of NGOs are fight against corruption, environment, consumer
protection, university system and denominational organizations.

2.4.5 The process of creation of a national civil society platform started in 2003 with the
support of donors (UNDP), the World Bank, the European Union, USAID and the Fredrik
Heibert Foundation. The national convention held in September 2004 brought together all
NGOs of the provinces of the North and South of the country. The convention formulated a
Civil Society Charter and an institutional framework. The year 2004 also saw the birth of the
Civil Society Coalition Against Corruption (CSCC) which is the grouping together of many
associations that have decided to get involved, at the grass-roots level in the anti-corruption
activities of the GRM in Madagascar. To this end, the CSCC participated in the definition of
the vision and plan of action of the national anti-corruption strategy. It also concluded a
partnership agreement with the CSLCC. It should be recalled that civil society in general and
religious associations in particular played a decisive mediation role during the socio-political
crises that rocked Madagascar in 2002 and which resulted in a change of regime.

2.4.6 Worker participation in decision-making : it is expressed particularly through the
workers’ freedom to organize themselves into trade unions. The freedom to form a union and
the workers’ right to participate, through their representatives, in the determination of the
rules and conditions of employment are guaranteed by the Constitution. These principles are
taken up by the Labour Code and other instruments in force. Frameworks for partnership
between the State and employees, and between employers and employees of the private
sector have been instituted to serve as forums for dialogue and to guarantee an effective
participation of workers in the making of decisions concerning them. These dialogue fora are
represented by the Civil Service Commission (partnership between the State and civil
servants) and the National Labour Council (partnership between private sector employers and
their workers.)

2.4.7 Private sector participation : the Constitution guarantees free enterprise and
establishes the principle of security of capital and investment. In reference to these
provisions of the basic law, a private sector has been formed. It comprises first of all
enterprises subject to special free trade zone regulations and those governed by common law.
Within this last category, there are modern enterprises which can either be companies or one-
man enterprises, and enterprises belonging to the informal sector which are very dominant in
Madagascar.
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24.8 Partnership between the administration and the private sector : this partnership
takes the form of support for the creation of enterprises through the setting-up of a one-stop
shop and various forms of assistance to private investors concerning some administrative
procedures. Additionally, as part of the revival of private sector activities and with a view to
focusing and harmonizing the necessary efforts, a joint administration/private sector structure
called CAPE has been set up to operationalize the identified activities in order to achieve this
objective. The main duties of CAPE (Enterprise Recovery Steering Support Committee) are
to promote consultation between the administration and the private sector. It has already held
consultations on many texts such as the bill on consumer protection, the bill on competition,
the bill on the free trade zone regime enterprises and the reform bill on the Foreign Exchange
Code. It has also sponsored studies in various areas and popularized some texts. It has
representations in the autonomous provinces. In addition to CAPE, there are other structures
which contribute towards dialogue between the State and the private sector. These include
employers’ organizations such as the Organization of Malagasy Enterprises (GEM),
Organization of Free Trade Zone Enterprises and Partners (GEFP), as well as the
Antananarivo Federation of Chambers of Commerce, Industry, Handicrafts and Agriculture.
Lastly, it is noteworthy that Madagascar does not yet have a modern legal and institutional
framework for public-private partnership (PPP).

2.4.9 Political pluralism: democracy implies political pluralism which should be
translated into the existence of many political parties which help the electorate in the making
of voting decisions in a transparent way. The choice of democracy as the basis of the
Republic upheld by the Constitution is translated into the right guaranteed to citizens to
organize freely without prior authorization into political parties. On the basis of the
foregoing, 165 recognized political parties are registered in Madagascar four of which are
represented in the National Assembly. These are the ruling party, TIM (which literally
means, | love Madagascar), the AVI (which literally means One is judged on the job), the
Groupement pour le rassemblement (GPR) and the RPSD (opposition party). The three
major political parties represented in the Senate are: the opposition party AREMA
(revolutionary party of Madagascar), AVI and TIM.

2.4.10 Regional economic integration: Madagascar participates actively in economic
integration and regional cooperation efforts. It is currently member of many regional
economic groupings including the Indian Ocean Commission, Regional Integration
Facilitation Forum (RIIF), and Common Market for East and Southern Africa (COMESA))
and has applied to become member of the Southern African Development Community
(SADC). SADC' s strategic objectives are (i) the establishment of a free trade zone by 2008,
the establishment of a customs union and a common external tariff before 2010, the
elimination of foreign exchange restrictions on intra-SADC trade before 2016, the creation of
a central bank and a single currency before 2016, the setting-up of a regional development
fund before 2005, and a common market before 2012. Madagascar also participates in
integration efforts at regional level in partnership with the European Union.

25 Legal and Judicial Framework

Legal Reforms

2.5.1 The Constitution : the preamble of the Malagasy Constitution, in its new wording
as amended by Constitutional Law No. 95-1 of 13 October 1995 and Constitutional Law No.
98-1 of 8 April 1998, reaffirms Madagascar’s attachment to principles such as “ the
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establishment of the rule of law whereby public officials and the people are subject to the
same legal norms under the supervision of an independent judiciary”, “respect for and
protection of fundamental freedoms”», and “ openness in the conduct of public affairs “.

25.2 Social sector : Madagascar has ratified the core ILO conventions, with the
exception of those relating to forced labour. In general, the conventions ratified were
incorporated into the provisions of the new Labour Code. Concerning the conventions that
have not been ratified, discussions with a view to ratifying them are being held by ILO and
other partners with the Ministry in charge of Labour and the Ministry in charge of Justice.

25.3 Protection of children’s rights: the Republic of Madagascar has a legal
framework for the protection of children. Reforms over the past few years have taken into
account new forms of child abuse such as paedophilia and prostitution of children. Similarly,
efforts were made in partnership with UNICEF in the area of specialization of judges running
juvenile courts. Legal instruments for child protection include the 1990 Convention on the
Rights of the Child which is the major international legal instrument establishing a set of
rights guaranteed to children, conventions on the worst forms of child labour and on
minimum age.

254 Human rights : many provisions of the Constitution proclaim the attachment of
the State to human rights as set out in the International Charter on Human Rights, the African
Charter on Human and Peoples’ Rights, and conventions on women’s and children’s rights.
In addition, in its parts devoted to general principles and freedoms, rights and obligations of
citizens, the Constitution adopts the principles set out in the aforementioned international
conventions. Other domestic legal instruments have largely taken up the principles
mentioned above.

2.5.5 Business law : in this area, the year 2004 saw the formulation of texts on trading
companies, partnership contract and nonstock corporations, goodwill, sureties and collective
procedures for wiping off debts.

2.5.6 Land law: in traditional Malagasy law, land is sacred and, as such, is not liable to
ownership. Men can only exercise rights of usage over it. Colonial conquest profoundly
changed this concept of the relationship of man to land by declaring the colonial State owner
of all lands not held according to the rules of the so-called modern French law, that is
registration. Such proclamation of State ownership over land was made using two legal
techniques: the theory of State ownership of land and that of freeholds. As registration is a
procedure unknown in traditional law, in the final analysis, all land becomes the property of
the State. Such colonial law was adopted on Madagascar’s accession to independence thus
transforming land into tradable property. Since land is henceforth State property, recognition
of private individuals’ rights over portions of land (private land) can only be effected through
State deconcentrated services and following a specific procedure. But these services are
overburdened and have no human and material resources. Hence, the rate of issuance of titles
is about 1000 per year. Concerning collective registration (cadastre), its high cost in relation
to the modest resources of the competent services compromises its implementation, save
when subsidies are granted by development partners. In addition, an examination of many
documents of title shows that their wordings do not correspond to the reality of rights over
land because of the non-registration of transfers of ownership due to the complexity of
procedures and their high cost. In these conditions, land tenure information managed by the
competent services is not up-to-date. In the face of this situation, a local land tenure law has
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been developed on the fringes of legality which is translated into the establishment of
individual land ownership rights through private deeds registered by the various arms of the
State. However, these private deeds have little legal value as their recognition does not
protect their owners from a subsequent claim.

Judicial System

2.5.7 The issue of independence of the judiciary :judicial power in Madagascar is
embodied in the Supreme Court, courts of appeal and courts attached to them, as well as the
Court of Impeachment. Details on the organization of the Malagasy judicial system are
provided in Annex 4. The system is characterized by: (i) the unity of the different courts
embodied in the Supreme Court and the diversity of courts which are divided into judicial,
administrative and financial courts; (ii) the unity of civil and commercial courts which are all
integrated into the judicial system; and (iii) the unity of modern law and traditional law
courts. In fact, the Dinas or traditional local agreements are applicable only when they are
approved by the courts.

2.5.8 The independence of the judiciary is guaranteed by the Malagasy Constitution of 8
April 1998 through : (i) the subjection of public officials and the people to the same legal
norms under the supervision of an independent judiciary ; (ii) the proclamation of the
principle of separation of the judicial function from the executive and legislative functions
and exercise of each of these functions by distinct organs (Article 41) ; (iii) the role of the
President of the Republic as guarantor of the independence of the judiciary (Article 98) ; (iv)
the affirmation of the independence of judges and assessors and the fact that they are subject
only to the Constitution and the law (Article 99) ; (v) the role of the Higher Council of
Magistracy as an organ which ensures the independence of judges and punishes them (Article
103) ; and (vi) the irremovability of magistrates of the Bench who may not be reassigned
without their consent, except in case of necessity duly established by the Higher Council of
Magistracy (Article 100).

Alternative Conflict Prevention and Resolution Mechanisms

2.5.9 Ombudsman : this institution was set up by Ordinance No. 92-12 of 29 April
1992. It comprises an Ombudsman assisted by two deputy Ombudsmen and several
collaborators. The Ombudsman is appointed by decree issued in Council of Ministers for an
unrenewable term of six years. His/her duties are inspired by those of the Swedish
Ombudsman and the French “médiateur”. The particularity of the Malagasy experience
resides in the establishment of a system whereby matters are referred directly to the
Ombudsman by any person without any condition of residence or nationality. Referral of
matters to the Ombudsman is free of charge. His/her duty is to receive and examine the
complaints of citizens in their relations with State services, regional and local authorities,
public establishments and all other bodies entrusted with a public service mission. Through
his/her action, the Ombudsman should contribute towards the elimination of the dysfunction
of the administration and the improvement of the quality of relations that users maintain with
government services. He/she transmits, each year, to the President of the Republic,
Parliament and the Prime Minister a report on the performance of his/her activities.
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2.5.10 National Commission on Human Rights (CNDH) : it is an independent body set up
by Decree No. 96-282 of 18 December 1996 to promote and protect human rights. It draws
its legitimacy from the constitutional provision that places the State under the obligation to
set up bodies specialized in the protection and promotion of human rights. It is endowed with
legal personality and financial autonomy. Its duties are to submit to public authorities
opinions, recommendations and reports on all issues relating to human rights, to promote the
ratification of international legal instruments relating to human rights and their integration
into the national law, to raise awareness to human rights, to contribute to the preparation of
human rights reports intended for international organizations, to contribute to the integration
of human rights in education and to examine individual and collective complaints. As a
structure mediating between the State and civil society organizations, the National
Commission on Human Rights has to forward every year to the President of the Republic, the
National Assembly and the Senate a report on the human rights situation.

2511 Customary institutions: the Dina : the Dina is a traditional institution existing in
the Malagasy society. It is an agreement signed between the members of a village or even a
region following a General Meeting or consultation between the leaders of clans to govern
various sectors of activity such as maintenance of irrigation canals, management of land use
in order to avoid conflicts between farmers and stockbreeders, management of forests,
prevention of the theft of zebus, etc. The Dina shows proof of efficiency because its
implementation has helped in many cases to reduce the number of thefts of zebus and
bushfires, as well as ensure better land use by farmers and stockbreeders. It is both a means
of communication and empowerment of the populations, as well as prevention of conflicts at
local level. Because of its efficiency, the Dina is being officialized through its recognition by
law. It has, however, to be approved by court order. Such approval is given when the Dina
is approved by the local communities and regional and local authorities, on condition that the
Dina complies with the legislation in force.

2.5.12 Commercial arbitration and mediation : in an effort to offer the national and
international private sector judicial services that address their concerns, that is fostering the
rapid and impartial settlement of commercial disputes, USAID and the World Bank helped
the GRM to hold discussions which resulted in the drafting, in 1998, of legislation on
arbitration in Madagascar. In fact, in 1998, the National Assembly adopted Law No. 98-19
on arbitration. This law entered into force on 1 January 1999. An institutional arbitration
and mediation centre was set up on 15 March 2001 under the name of Arbitration and
Mediation Centre of Madagascar (CAMM). The CAMM took the form of a non-profit-
making organization governed by Ordinance No. 60-133 of 3 October 1960. It receives
financial support from USAID and the E.U.

2.5.13 Judicial reconciliation : Sections 154 to 158 of the new Civil Procedure Code
provide for judicial reconciliation.

Legal Framework for Private Sector Development

2.5.14 Concerning the legal business environment which is one of the key frameworks
for stimulating growth and reducing poverty, the GRM has decided to modernize the business
environment in Madagascar. Therefore, by Decree No. 97-750 of 29 May 1997 and Decree
No. 2003-938, it set up the Business Law Reform Commission (CRDA) and the One-Stop
Shop for Corporate Investment and Development (GUIDE) respectively. Decree No. 2004-
902 of 28 September 2004 reforms the composition of the CRDA. Deliberations of the
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CRDA resulted in the preparation and adoption of many texts on business law (see list of
texts in Annex 3). Furthermore, the Government has initiated discussions on Madagascar’s
membership of the Organization for the Harmonization of Business Law in Africa
(OHADA). OHADA'’s uniform acts inspired the recent law on trading companies.

2.5.15 Under the authority of the Prime Minister, the CRDA’s mission is to identify
reforms to be undertaken in the area of business law, to define priorities taking into account
the objectives set in Government policy, to fix deadlines for the execution of works, to issue
directives on the principles governing the reforms to be undertaken and to approve works
implemented by the Technical Unit by initiating meetings or consultations with all entities
concerned. The political crisis that shook Madagascar in 2002 caused the stoppage of
CRDA’s deliberations. Also, since the events which resulted in a change of Government,
new members of the CRDA have not been appointed by the Minister of Justice. It is the
same for the Chairperson who, in his/her capacity as representative of the Prime Minister,
should be appointed by the latter. To send the Commission back to work, the Government
reformed the composition of the CRDA and appointed its members by Decree No. 2004-902
of 28 September 2004.

2.5.16 The GUIDE is intended to facilitate legal and administrative procedures for
national and international investors. Key government services are represented at this one-
stop-shop. The GUIDE is attached to the Ministry of Industry, Commerce and Private Sector
Development. Its head office is in Antananarivo and it has provincial and regional branch
offices. The objectives of the GUIDE are to provide information, advice and guidance to
investors and to simplify all administrative procedures relating to (i) the creation,
modification and cessation of activities of all forms of enterprises; (ii) the granting of visas to
foreign investors; (iii) the granting of work permits to expatriate workers, (iv) the reception
and examination of applications for leases and acquisition of land by foreign investors and
granting of related authorizations depending on the jurisdictions and (v) the request of prior
opinion and authorization to create enterprises carrying out activities provided for by the
Tourism Code. It is noteworthy that all government services are represented at the GUIDE.

1. EVALUATION OF THE FRAMEWORK
FOR NATIONAL GOVERNANCE PRACTICES

3.1 Accountability

3.11 The series of laws and regulations recently adopted should help enhance
accountability in public finance management. The introduction of the programme budget
approach under the new LOLF is an initiative in the right direction and is in line with
internationally accepted good budgetary practices. The process of preparation of missions,
programmes and their evaluation should clarify the link between public policies and budget
resource allocations and, consequently, strengthen accountability in the preparation and
execution of the State budget. Other measures taken such as regulation of special funds,
clarification of the role of authorizing officers under programme budgets and strengthening of
control organs are in line with good budgetary practices and should also contribute to the
strengthening of accountability.

3.1.2 The effective implementation of the new reforms will depend, to a large extent, on
the building of national capacities in the area of programme budgets and public finance
control. To this end, it would be necessary to intensify well-targeted training activities and
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technical assistance from the point of view of training programmes as well as participants.
Indeed, the major challenge that Madagascar will face in its efforts to promote accountability
in public finance management will however be that of building its national capacities so as to
align them with the demands of its ambitions. In fact, national expertise in the preparation
and orderly implementation of programme budgets and in public finance control professions
such as accounting and financial auditing, programme and performance auditing and
customs management is still limited (for further information on recent performance in the
collection of customs revenue, see the PRIBG appraisal report). Furthermore, owing to its
weak capacities, the Audit Office is not yet capable of auditing public contracts. To bridge
this gap, the CRR (autonomous entity independent of the ARMP) would be responsible for
conducting non-judicial annual audits of public contracts. These audits would serve as a
basis for the Audit Office to orientate its own audits, describe errors and take or propose
appropriate penalties, depending on its powers. It is therefore necessary to make a significant
effort to build national capacities in these areas if the Malagasy authorities want to translate
their intentions to improve public finance management into reality.

3.1.3 Difficulties in producing reliable and exhaustive financial and accounting
information on the management of public funds, and the fact that some internal and external
control structures are not yet operational are also one of the main sources of lack of
accountability in public finance management in Madagascar. Hence, there have been
significant slippages in the production of management accounts of public accountants, even
though efforts are being made to remedy these slippages. The last audited budget acts
transmitted to the Audit Office are for the 1999 and 2000 fiscal years. The Government has
just recommended important measures whose implementation should ease the production on
schedule of public accounts by the DGTCP and contribute to the improvement of the
transparency and quality of services rendered to users. The first thrust would be to put in
place the SIGFP notably with the support of the World Bank. Recent progress, notably the
operationalization of the SIGFP in the six provinces, is a step in the right direction, which
should be consolidated.

3.14 The major budget management problems mentioned in the recent public
expenditure review include (i) the still inadequate alignment of public expenditure with PRSP
priorities, (ii) weak revenue and unbudgeted expenditure forecast capacities which
compromise budget credibility and (iii) low rates of budget execution®.

3.15 Concerning the Central Bank of Madagascar, Article 6 of the Statutes of the
Central Bank which stipulates that the mission of the Central Bank of Madagascar is to
ensure the internal and external stability of the currency risks vagueness which does not
contribute towards a better application of the obligation to render account. In fact, it is
nowadays widely accepted that the mission of a Central Bank is to promote and maintain the
stability of prices. It is the best contribution that a Central Bank can make to the general
economic objectives of the nation. It would also be necessary to clarify the notion of
ordinary revenue of the State to which reference is made in Article 28 which deals with
Central Bank advances to the State. The Central Bank should also increasingly inform the
public of its policies and actions, for example, by publishing more information on its
monetary policy strategy and actions.

! For more details on this public expenditure review, see World Bank, Madagascar Public Expenditure Review ;
The Challenge of Poverty Reduction, February 25, 2005, AFTPR Africa Region, Report No. 30331-MG.
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3.1.6 Regarding taxation, it is necessary to harmonize, and simplify, the calculation of
market values nationwide, improve fiscal communication and intensify the training of
taxation personnel. The absence of a harmonized methodology, applicable nationwide, for the
assessment of market values, movable and immovable property, used in the calculation of
many taxes, including the land tax, causes serious problems of governance in tax
management.

3.1.7 The mechanisms of separation and balance of powers provided for by the
Constitution are adequate, but it is necessary to build the capacities of Parliament in order to
render them more effective. Weakness of Parliament’s control over Government is seen in
the implementation of the finance law. In fact, at the end of implementation of the finance
law, Parliament has to vote an audited budget law. In practice, audited budget laws are voted
only several years after closure of the fiscal year, considering slippages in this area for
several years now. Under these conditions, instead of controlling the implementation of the
finance law, Parliament regularizes government expenditure. The possibility of putting in
place commissions of enquiry is theoretical, even though progress was recently recorded in
the operationalization of the commissions. The two commissions of enquiry set up during
this term of office have never functioned. Moreover, though Parliament exercises the
legislative function, there is however a very significant predominance of bills from the
executive over those initiated by Parliamentarians. In fact, there are virtually no private
members bills from Parliamentarians. Such predominance of the executive does not
contribute to the credibility of Parliament and may even weaken it. The predominance of the
executive is reinforced by the fact that the control to which enabling laws are subjected,
namely the tabling of a ratification bill before the National Assembly, is not effective because
the said bill is deposited very late.

3.1.8 The credibility of efforts to strengthen accountability depends on the
establishment of the institutions provided for by the Constitution, notably the Court of
Impeachment. In fact, the mechanism for enforcing the criminal responsibility of senior State
officials provided by the Constitution is not effective: the Court of Impeachment which is
responsible for judging senior State officials for crimes committed in the exercise of their
duties has not been put in place. Its members, with the exception of the ex officio members,
have not been appointed. Such a situation affords senior State officials de facto immunity for
offences they may commit in the exercise of their duties.

3.1.9 Control of the constitutionality of legal norms: the duty of the High Constitutional
Court (HCC) relating to the control of constitutionality by way of exception is not sufficiently
known by the Malagasy citizen liable to trial. Similarly, the members of the HCC express the
need for strengthening of their capacities, documentation, infrastructure (court room) and
publication of their decisions so that they can be sufficiently known.

3.1.10 More efforts have to be made to improve the organization of elections: such
efforts concern the technical, institutional and legal framework for the organization and
supervision of elections so that, by offering guarantees of transparency that meet international
standards, the organization and control of elections should better reflect the commitment of
the authorities to render account of their actions. Human and material resources for the entire
election organization process are inadequate. Moreover, it is controlled by government
services whose neutrality is not appreciated in the same manner by the different stakeholders.
The powers of the supervisory organ don’t amount to much. What is worse, in practice, it
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merges with the organization structure since its branches, namely the liaison bureaux, are
managed by the deconcentrated services of the Ministry of the Interior, that is the same
services which control the organization of elections.

3.1.11 Promotion of a culture of performance within the Malagasy administration: this
calls for a clear definition of the mission of public administration and corresponding
performance indicators, and the establishment of credible mechanisms for the evaluation of
the performance of the various services of the administration and State employees. Control
of its workforce is also one of the problems that the Malagasy civil service must address.
Hence, a recent control underscored the disparity between the workforce contained in the
administrative data base (Ministry in charge of Public Service), the workforce recorded by
the salaries service (Ministry in charge of Finance) and the physical workforce, that is the
employees effectively working. Such physical control of workers of the administration
enabled the Ministry in charge of Public Service to detect 4 400 fictitious workers, that is
workers who do not exist but whose salaries are nevertheless paid. The administration is
plagued by many other dysfunctions relating to its weak control and human resource
managerial capacities and to corruption. The poor performance of control mechanisms is also
seen in the labour market. Labour inspectorates which are in charge of ensuring compliance
with labour regulations and settlement of conflicts barely function for want of resources.

3.1.12 There is a need to consolidate and harmonize the decentralization and
deconcentration process: indeed, though the option of a decentralization policy is clearly
upheld by the Constitution and laws, its implementation is very partial. For the moment, the
autonomous provinces are managed, on the basis of a transitional formula, by representatives
of the State and officials appointed ex officio (presidents of special delegations, special
delegations, etc.). The duration of such transitional period was not specified, which raises the
fear that the decentralization process could be shelved. Efforts have also to be made at
regional level, which is the preferred link of the current decentralization policy, so as to
enable the regions to fully play their role in the decentralization policy. In fact, the
management organs of the regions have not yet been elected. Like the autonomous
provinces, regions are managed by representatives of the State and officials appointed ex
officio (chiefs of regions, regional committees, etc.) for a period the duration of which is not
also stated. In addition, Article 4 of Law No. 2004-1 of 17 June 2004 has raised the region
into a territorial entity and an administrative subdivision. In other words, the region derives
from both decentralization and deconcentration. As these two methods of organization are
incompatible, there is lack of clarity and predictability on the status of the region.

3.1.13 Build the capacities of communes and other decentralized organs in the
management of the powers granted them : in the absence of a genuine transfer of powers to
communes, which might be explained essentially by their capacities deemed inadequate by
the authorities, the duties which should have been entrusted to them are in most cases
exercised by the central authority through its local representatives. The financial autonomy
of communes is not also effective because they do not control the collection of local taxes?,
on the one hand, and because of their low tax mobilization capacities, on the other hand.
Such failure to transfer powers provided by the texts in force does not contribute to a
harmonious functioning of councils and the decentralization process. It would also be
necessary to ensure a balance between the resources allocated to them and the powers
guaranteed them, as well as to strengthen the implementation of mechanisms for
accountability of the elected authorities of decentralized territorial entities.

% These taxes are collected by services hierarchically attached to sub divisional chiefs, that is the representatives
of the State.
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3.1.14 Accountability in corporate governance should be improved: current practice in
the Malagasy private sector has revealed a misrepresentation of the obligation to render
account in corporate governance. First of all, concerning enterprises in the informal sector,
one cannot really talk of accountability because of the opacity that characterizes their
operation. They do not keep accounts, their employees are neither declared nor protected
against social and occupational risks, etc. What is worse, these enterprises try as much as
possible to evade their tax obligations.

3.1.15 Concerning enterprises in the formal sector, it is established that most of them
have nurtured the culture of opacity which is affecting their participation in the building up of
national wealth. Many observers agree that these enterprises generally keep three different
types of accounts: one is intended for taxation services, another is transmitted to shareholders
and a third is drawn up for banks in order to have access to loans. The Ministry of
Industrialization, Commerce and Private Sector Development has tried to introduce greater
transparency in the management of private enterprises by instituting a central accounts unit
which would receive standardized financial statements from all enterprises. This attempt met
with opposition from the enterprises and the apathy of taxation services which see in it a
breach of the secrecy that should surround the financial statements of enterprises.

3.2 Transparency

3.2.1 Enhance the effectiveness of the obligation to declare assets and property : an
examination of the situation of declarations of assets and property reveals that for the year
2004 (situation as at 30 December 2004), only 78 declarations were recorded. They come
from: 7 (seven) Ministers and Secretaries of State, 35 (thirty-five) magistrates, 36 (thirty-six)
senior officials including 5 (five) Secretaries-General, 5 (five) Directors General and Deputy
Directors General, and 26 (twenty-six) Directors and others. These figures are inadequate
considering the number of persons liable to this obligation. It is thus noted that many
members of Government had not declared their assets and property, though they are under the
obligation to do so, according to the law.

3.2.2 Though the obligation to declare assets and property is binding on members of
Government, Parliamentarians, senior officials and magistrates, it does not however apply to
the President of the Republic. This curious situation, to say the least, introduces inequality
which reduces the scope of the transparency sought through the institution of an obligation to
declare assets and property. The President of the Republic being the first official of State,
and in order to set an example and thus enhance the credibility of efforts at boosting
transparency in the management of public affairs, it would be desirable if the obligation to
declare assets and property annually also applies to him.

3.2.3 Press freedom is effective, but it is necessary to put in place the regulatory bodies
provided for by the existing instruments, envisage government support for the development
of the press and improve access of the media to information held by government services: the
regulatory bodies provided for by the existing texts, namely the Higher Audiovisual Council
and the Ethics Committee have not yet been put in place. Their duties are performed by the
Ministry in charge of Communication. This deprives the independent press of a framework
capable of objectively assessing the content of the information that it reports. Poor
knowledge of journalists of the limit of their freedom (poor knowledge of the notions of libel
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and slander) and the rules of journalistic ethics® compromises their professionalism and fuels
tension between them and the authorities in particular. The example of the closing down of
three private radio stations in Tamatave is an illustration of the consequences of the absence
of a regulatory framework. These private radios were shut down on government decision for
incitement to tribal hatred. As the regulatory agency has not been put in place, it is the
Government which assessed the facts and took the decision to shut them down. Moreover,
the absence of State subsidies to independent press agencies, as well as failure to institute
fees paid by the public in favour of press agencies is an obstacle to their development.
Difficulties of access to information detained by Government services fuels rumour and
encourages superficial analyses which often result in libel trials.

3.24 Controls carried out by the Audit Office should be more exhaustive : the Audit
Office examined the audited budget act of 2001 and is about to review those of 2002 and
2003. On the other hand, it is not capable of exercising administrative control over
authorizing officers. Concerning the auditing of accounts, it is noted that individual accounts
are either transmitted late or not transmitted at all, without the Audit Office imposing the
penalties provided by law on defaulters. If in some cases the non-production or late
production of accounts can be explained by failure to apply the penalties provided for, in
others it is due to the weak capacity of accountants, notably those of secondary centres, as
well as the non-computerization of their working tool. In addition, controls by the Audit
Office should also be on public procurement, drawing from the ARMP (cf. para. 3.1.2).

3.25 Improve government communication : the communication gap is real in
Madagascar. In the absence of a government communication plan, decisions are taken by
public authorities, without explaining their content and motives to public opinion.
Government communication is limited to press releases about decisions of the Council of
Ministers. In the area of communication, the country has an asset which is the existence of a
language, Malagasy, spoken by almost the entire population. The Government ought to
improve communication with public opinion in order to encourage debate on important
issues. Such debate, if held, would enable it to derive benefit from the input of public
opinion. Inadequate governmental communication does not contribute to ownership of
decisions of public authorities by public opinion, which may result in reduced success of
government measures.

3.2.6 Regarding public procurement, the Country Procurement Assessment Report
(CPAR) prepared in June 2003 with the support of the World Bank and other partners
proposed a plan of action with the following recommendations to remedy the weaknesses of
the procurement system : (i) review the draft decree on public procurement in order to
establish a legal and regulatory framework in line with internationally accepted good
practices, notably by fostering the principles of transparency, keen competition and equity in
the treatment of bidders ; (ii) put in place a public procurement institutional framework that
would empower and separate regulation, petition, technical auditing and penalty functions, on
the one hand, and contract planning, a priori control, award and management functions, on
the other hand ; (iii) develop a coherent and efficient framework for capacity building within
the administration ; (iv) introduce non-judicial and suspensory independent petition
mechanisms encouraging the participation of the private sector and civil society in decision-
making; (v) generalize non-judicial independent technical auditing of public contracts and
strengthen the mechanism for combating corruption including conditions for the effective

® The overwhelming majority of journalists were not trained in a specialized school.
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application of penalties; and (vi) improve the business environment for the private sector by
developing access to information on public contracts and by improving and clarifying
procurement taxation mechanisms.

3.2.7 The new legal and institutional framework for public procurement took into
account the recommendations made by the CPAR. The World Bank-backed reform actions
undertaken by the Government helped to take, on the basis of the CPAR 2003 plan of action ,
concrete measures to improve the public procurement system. With the new Law No. 2004-9
of 26 July 2004 on the Public Procurement Code, the regulatory and institutional framework
for procurement has been improved to respond respectively to the principles of transparency
and economy, to separate the functions of regulation, to generalize petitions and to empower
the contracting authorities. However, the authorities should pursue the reform with, on the
one hand, immediate actions to permit the effective implementation of the new regulatory
framework and, on the other hand, medium-term actions to solidify the system. In this
connection, it is necessary in the short term to (i) render the institutional framework
functional; (ii) supplement the regulatory framework with standard procurement documents
necessary for its implementation and (iii) build the capacities of the different public and
private sector actors. In the medium term, the following actions should be developed: (i)
taking into account of public procurement in the preparation and implementation of the
budget; (ii) systematization and effective use by the Audit Office of non-judicial independent
technical audits of public procurement and the effective imposition of penalties by the
competent courts; (iii) development of an accessible reliable public procurement information
system; and (iv) establishment of a framework for sensitization and effective prevention in
order to combat corruption in public procurement, notably by the formulation and
dissemination of a code of ethics for the public and private sectors.

3.2.8 National capacities for analysis and dissemination of policies should be
strengthened : the main constraints facing the DGE, INSTAT and STA relate to inadequate
expertise in the areas of economic analysis, medium-term expenditure framework (MTEP)
and tracking of the impact of public expenditure, as well as to the obsolescence of their data-
processing systems. Concerning project management and monitoring, the absence of a
manual of procedures deprives some implementation organs of a reference indispensable for
the proper execution of projects.

3.3 Combatting Corruption

3.3.1 The measures recently adopted, including the new anti-corruption law, the putting
in place of an anti-corruption prosecution network, the formulation of a new anti-corruption
strategy and the establishment of BIANCO, are significant strides in the fight against
corruption, but the effectiveness of these measures will depend on the political will of the
authorities. In fact, the efficiency of BIANCO will depend on a number of conditions today
accepted as indispensable for the smooth functioning of an anti-corruption agency. These
include ensuring its independence vis-a-vis the political authority and granting it extensive
powers to combat corruption. Furthermore, because BIANCO is a new institution, it must, in
order to assert itself and very quickly win the confidence of the public, affirm its
independence by carrying out concrete actions. Likewise, its managers must constantly bear
in mind the fact that BIANCO is a service with a mission and that, consequently, the
entrenchment of its philosophy depends on its capacity to ensure its ownership by the entire
Malagasy society.
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3.3.2 In the same spirit, it is necessary to speed up the process of implementation of
Law No. 2004-20 of 19 August 2004 on money laundering by adopting its enabling decrees
and by setting up the financial information service provided for by this law. Similarly, in
synergy with the law on money laundering, texts should be adopted to more rigorously limit
the circulation of * cash’, on the one hand, and to guarantee transparency in the financing of
political parties in order to combat political corruption, on the other hand.

3.3.3 Concerning suppression, it is necessary to ensure the smooth functioning of the
anti-corruption network and to improve the judicial environment: The institution of new
offences likened to corruption, the protection of whistleblowers, the increase of penalties and
the setting up of anti-corruption institutions are unquestionably laudable initiatives.
However, for these initiatives to be crowned with success, the judicial environment must be
rehabilitated rapidly. In fact, as BIANCO is not a court, the findings of its investigations
must be transmitted to the anti-corruption prosecution network for trial in accordance with
the law. But the Malagasy justice is at the moment far from efficient. Moreover, it is one of
the country’s institutions where corruption is rampant. Under these conditions, it is necessary
to rehabilitate justice within the framework of a far-reaching reform programme so that the
cases that BIANCO will refer to it are not treated complacently. Of course, the anti-
corruption prosecution network was instituted to handle cases of corruption. Magistrates who
are its members were chosen on the basis of their integrity. However, the state of decay of
the judicial system, as well as the non-ownership by magistrates of the rules and procedures
of investigation of corruption (example of the United Nations investigation manual) threaten
the performance of anti-corruption initiatives. In a judicial environment considered as very
corrupt, one can wonder what leeway magistrates who are members of the prosecution
network will have considering pressure from their colleagues.

3.34 Extend the powers of BIANCO to cover examination on its own initiative of cases
of declaration of assets and property : another weakness of BIANCO lies in the limitations
imposed on it by the law concerning the use of the declarations of assets and property
submitted to it. Certainly, it is empowered to act upon a complaint or denunciation even if it
is anonymous. However, by virtue of Article 9 (3) of Decree No. 2002-1127 of 30
September 2002 as amended by Decree No. 2004-983 of 12 October 2004, it can use the
declarations received only for purposes of investigation, that is following a complaint or
denunciation. This means that BIANCO cannot on its own initiative, that is in the absence of
a complaint or denunciation use the declarations of assets and property that it receives even
when they seem suspicious to it.

3.35 The putting in place of the Court of Impeachment would reinforce the credibility
and efficacy of efforts to combat corruption: if it is admitted that the law does not prohibit
BIANCO to carried out investigations on complaints and denunciations against senior State
authorities (Ministers, Parliamentarians, etc.) for acts of corruption they may be guilty of in
the exercise of their duties, it should be noted that for the moment no legal action can be
taken concerning such investigations because the Court of Impeachment responsible for
trying these officials is not functional.

3.3.6 The fight against corruption in public procurement should be strengthened to back
up Government measures for greater accountability in budget management and execution.
Measures should be taken to build the capacities of the CRR, ensure efficiency in its
operation and establish the credibility of its decisions on the petitions of bidders. In addition,
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in collaboration with BIANCO, aware-raising and prevention measures to combat fraud and
corruption in public procurement should be developed, particularly through the publication
and dissemination of procurement specific codes of ethics for the public and private sectors.

3.4 Stakeholders’ Participation

34.1 Gender : in spite of the many efforts made by the State in gender promotion, there
are still some obstacles which should be removed : these include certain customary practices
which advocate inequality between men and women, notably in some parts of the south of the
country. There are also weaknesses of some texts: these shortcomings exist in many areas
and pose the problem of alignment of national law with the international legal instruments
ratified by Madagascar. Thus, texts relating to marriage make the husband head of the
family. He is the sole guardian of children in the lifetime of parents. The capacity of head of
family confers on the husband a privileged status within the family and relegates the woman
to a position of secondary importance, leading to disparities in the participation of women at
the political and economic levels, as well as in access to employment, education and health.
As the husband is the family head, texts relating to marriage settlements give him the power
to administer jointly owned property. In the area of health, the gap in law, that is the absence
of a law on HIV/AIDS control, exposes women to danger because they are more vulnerable
than men to this pandemic. The legal age for marriage which is 14 years for girls encourages
early marriage with the consequences that it can have on the health (obstetrical fistulas) and
education (school drop-out) of girls. Of course, numerous discussions to improve the
situation are being held in many ministries and committees like the General Directorate of the
Ministry of Justice, the national gender and development plan of action (PANAGED 2004-
2008), etc., without formalizing relations between these different stakeholders and defining
their respective areas of competence.

3.4.2 Build the capacities of civil society organizations: the Malagasy civil society is
plagued by a number of weaknesses which significantly limit its participation in development
activities, including problems of capacities (organization, project design, preparation of plans
of action, knowledge of the country’s development policies, knowledge of priorities of
development partners, advocacy, etc.) and dissemination of information. On this last point,
most Malagasy civil society organizations (CSO) have only very vague information on the
millennium goals and the poverty reduction strategy. However, CSO are beginning to get
organized, with the formation of networks such as the Consultation and Coordination
Committee of Women’s Associations and NGOs (DRV), the establishment of a CSO
platform, etc. These laudable initiatives do not, for the moment, result in coherent
programmes of action that can interest development partners.

3.4.3 Enhance the capacity of workers’ organizations to make proposals: Malagasy
trade unions are divided, which deprives them of the capacity to make proposals. Such
division of professional organizations is facilitated by the fact that the legal framework,
notably the Labour Code, talks neither of trade unions nor confederation of trade unions. In
these conditions, union organizations proliferate, which poses enormous problems of
identification of representative interlocutors for dialogue with the public authorities or private
sector employers. The forum for dialogue between private sector employees and employers
embodied by the Higher Labour Council shows proof of acceptable dynamism as it made it
possible to discuss freely and conclude memoranda of understanding on issues relating to
wages (increase of the minimum wage), continuing vocational training, work environment,
etc. Such dynamism is however limited by the unwillingness of the public authorities to
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endorse decisions adopted by the Council. Regarding the Civil Service Commission, it needs
to be more dynamic. It has no representation in the ministries and it is only consulted on an
irregular basis. Proof of its state of lethargy is shown by the fact at the time of the mission for
the preparation of this report, teachers of higher education and magistrates had been on strike
for several weeks without initiation of any process of negotiation between them and the
Government. There is therefore no forum for dialogue in relations between the State and
workers which is felt in the tensions affecting the social climate through strikes by some
branches of the civil service.

3.4.4 Progress was recently made in the country’s land tenure management, with
notably the adoption of the letter of land tenure policy and a legal framework which
guarantees a long-term lease (99 years) for foreign investors. These efforts should, however,
be pursued in order to increase private sector participation in economic development and
poverty reduction. In fact, Madagascar is currently going through a land tenure crisis due to
(i) the population’s poor knowledge of land law, (ii) the complexity of procedures for
obtaining land certificates and (iii) inadequate capacities of the administration to meet the
demand for issuance of land certificates. This situation breeds land tenure insecurity and,
what is worse, legal insecurity which affects access to credit and leads to reluctance to carry
out private investment.

. Difficulties of access to credit: the confusion reigning in the real estate
sector does not allow for the setting-up of a mortgage market and does not
offer banks objective guarantees that can convince them to grant
enterprises (especially SMESs) the loans necessary for the development of
investment. On this point, it is a truism to affirm that banks are too
prudent in Madagascar for want of real estate security in particular ;

. Reluctance to invest: the private investor cannot undertake to build
productive or commercial infrastructure as long as his land rights are not
guaranteed. The rural producer is not tempted to carry out sustainable
investments on land as long as he is not assured that his rights are
recognized, opposable erga omnes and protected. He cannot also
undertake to adopt a firm attitude regarding the management of natural
resources as long as his land rights are not clarified.

3.45 Furthermore, the development of the private sector is hampered by the
performance of the judicial system notably the slowness of proceedings and unpredictability
of decisions. Poor competitiveness resulting from high production costs, poor quality of
services, lack of creativity and slowness are all obstacles to the development of the private
sector.

3.4.6 Another factor limiting private sector participation lies in the legislative
framework. Certainly, tremendous efforts have been made in the last few years (particularly
in 2004) to adopt new texts on business law. However, this legal framework should be
supplemented and strengthened by the alignment of the entire business law especially through
the revision of other branches of the law such as banking law which is currently far from
being competitive and does not sufficiently ease access to credit. In addition, it does not
allow for the reduction of cash circulation with all its consequences, namely impenetrability,
uncontrolled currency outflow, etc. Similarly, procedural laws have not been revised
whereas their complexity encourages corruption and breeds judicial slowness and,
consequently, difficulties in the production of guarantees.
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3.4.7 Private sector development policy must be reviewed urgently in order to identify
multisectoral measures capable of ensuring the development of the private sector.

34.8 Improve the information of the private sector in order to strengthen public-private
partnership: the use of existing corporate support tools like the guarantee fund and the SME
recovery fund is not optimized. This is mainly due to the poor dissemination of information.
Documents relating to these tools are neither popularized nor written in an accessible
language. For example, the document entitled “financial support structures” prepared by the
Ministry of Industrialization, Commerce and Private Sector Development (MICDSP) on
financing by French Cooperation is not known to enterprises.

3.4.9 The problems of information experienced by the private sector also concern the
content of some international commitments signed by the Republic of Madagascar. In fact,
the country is a member of COMESA and is about to join SADC. These international
commitments are causing a lot of anxiety in Malagasy business circles because there is no
structure that can inform them on the benefits which they can derive from the said
agreements. The activities carried out by CAPE in this area do not fully meet the
expectations of the private sector. This body has certainly been able to contribute to the
preparation of texts, the institution of dialogue on some issues, the conduct of studies, etc.
However, the private sector expects from CAPE more concrete actions like support to the
organization of international meetings or exhibitions in order to make Madagascar’s
potentials known. It would also be desirable if the Social Insurance Code is revised because
some of its provisions could discourage private investment.

3.5 Legal and Judicial Framework

3.5.1 On the social front, the capacities of the labour inspectorate should be
strengthened : indeed, the application of standards on the ground is still mediocre because the
labour inspectorate has no logistical resources. Such a situation does not contribute to the
promotion of private investment and, hence, of employment. In fact, when, because of lack
of logistical resources, the labour inspectorate is unable to play its role which consists in
defusing social conflicts, the private investor does not feel sufficiently safe to invest. It
would also be necessary to develop a national employment policy as well as indicators for
measuring the impact of projects and programmes on employment. The Social Insurance
Code should also be revised to make it an element of promotion of employment.

3.5.2 It would be necessary to popularize the texts recently adopted in the area of
business law and to pursue the modernization of the legal business environment: in fact, the
numerous texts adopted in this area have not yet been popularized and are, for the moment,
not well known by law and business professionals. Similarly, many other aspects of business
law are yet to be revised to align them with the exigencies of private sector development.
These are, for example, banking law, procedural laws, etc. Progress was recently made
towards the establishment of real synergy between the registry services of the Antananarivo
Court of First Instance which is responsible for the trade and company register, securities and
liens, on the one hand, and the GUIDE, on the other hand. Hence, two registrars from the
Antananarivo Court of First Instance have been posted to the GUIDE. As it were, the success
of the GUIDE’s missions depends on such close collaboration, in particular the achievement
of the goal of creating an enterprise in Madagascar in 48 hours maximum.
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3.5.3 The putting in place of the GUIDE, which replaced the Enterprises Creation
Facilitation Centre (CFCE), has had a positive impact on the business environment since it
has greatly contributed to the reduction of the time of creation of an enterprise from more
than one month to three days. In addition, these two structures are also in charge of granting
(1) visas (5 days), work permits (3 days) and approval of free trade zone enterprises (20 days)
whose contribution to Madagascar’s exports is today significant.

3.5.4 In the area of human rights, Madagascar is not experiencing serious violations of
human rights by the State. The few violations noted and reported by the media relate to the
system of detention in penitentiary establishments. In contrast, it is noted that many
provisions of the Penal Code and the Criminal Procedure Code are outdated considering the
requirements of respect for individual rights and are the reason for the congestion of
Malagasy prisons. It is the same for remand in custody. In addition, some behaviours that
constitute an infringement of individual rights condemned by the provisions of international
conventions ratified by Madagascar have not yet been incorporated into the national law.
This is true for torture which is regarded in national criminal law not as an offence but as an
aggravating circumstance. Similarly, respect for certain fundamental principles of human
rights is not binding on some institutions. It is the case of respect for rights of defence which,
though binding on modern courts, cannot be pleaded before the traditional courts, namely the
Dinas.

3.55 In the area of protection of the rights of the child, the legal framework for the
protection of children should be supplemented on several points to align it with the provisions
of the Convention on the Rights of the Child (CRC). For example, the hearing of children in
legal proceedings does not yet exist. Likewise, the marriage age is 14 years for girls and 17
year for boys, which is contrary to the CRC according to which one is a child up to the age of
18 years. The great mobility of judges due to postings and changes of duties does not allow
for their specialization and efficiency in matters of protection of minors. Madagascar is
confronted with the phenomenon of street children for want of appropriate structures for the
management of children in difficult circumstances. Madagascar is also experiencing the
problem of child labour. In fact, according to the PRSP, child labour is especially frequent
among the poor where 11% of the workforce are under the age of 15 years.

3.5.6 Concerning HIV/AIDS control, it is necessary to remedy the gap in law
characterized by the absence of texts establishing wilful contamination as a criminal offence,
organizing the management of AIDS victims, and prohibiting discrimination against victims
of this pandemic, etc.

3.5.7 It is equally necessary to remedy the silence of Malagasy law on information and
communication technologies (ICTs) : as a matter of fact, the legal framework is silent about
ICTs. Under these conditions, there are no provisions on electronic business and not at all on
computer offences such as piracy.

3.5.8 Malagasy legislation should provide for judicial mediation like the conciliation
instituted by the Code of Civil Procedure. It should be recalled that conciliation is a
procedure conducted directly by the parties themselves, whereas mediation requires the
involvement of a third party facilitator.
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3.5.9 It is necessary to strengthen the conditions for the independence of justice: the
conditions for a genuine independence of justice have not yet been fully met in Madagascar.
For the moment, the material and financial resources made available to the judicial power are
inversely proportional to the responsibilities entrusted to it and to the quality of services
expected from it. For example, the budget allocated to justice under the 2005 finance law is
less than 2% of the State budget which is ridiculously low considering the importance of this
institution. This situation makes the judicial power vulnerable to political pressures and
weakens its authority as well as its capacity to play its role of regulator in the rule of law.
This results in the placing of justice under the authority of the executive, a situation which
encourages or is likely to encourage interventions (in form of influence peddling) by political
authorities in the handling of cases. In addition, it does not enable judges to effect the
constitutional principle which advocates the subjection of leaders and the people to the same
legal norms. It damages the credibility of justice and breeds a climate of legal insecurity
which discourages private investment.

3.5.10 The institutional mechanisms existing in Madagascar should also be reformed if
the authorities want to create the conditions for genuine independence of justice. First of all,
the National Judicial Council which is a consultative body, instituted by the Constitution to
make proposals for improvement of the administration of justice should be put in place. The
fact that this body is not functional does not foster the adoption of new measures for
improvement of the functioning of the judicial institution.

3.5.11 The Higher Council of Magistracy, which is the organ responsible for
safeguarding the independence of magistrates by ensuring transparency in their appointment,
their promotion and their discipline, is composed mainly of officials appointed by the
Ministry of Justice and who are not answerable to magistrates. The numerical predominance
within the Council of persons appointed by the Minister of Justice guarantees the executive
power’s control over the appointment of magistrates, their promotion and their discipline,
which does not contribute to the independence of justice vis-a-vis the political authority
notably the executive.

3.5.12 The fact that the Higher Council of Magistracy comprises magistrates of the
central administration and of the Public Prosecutor’s Office could further compromise its
independence. In fact, these magistrates* are, by virtue of the Constitution, subject to control
by the hierarchy. They are placed under the authority of the Ministry of Justice. Hence, they
should not be members of a body whose duty is to ensure the independence of justice. The
careers of magistrates of the Public Prosecutor’s Office and their discipline should fall under
a body distinct from the Higher Council of Magistracy.

3.5.13 Concerning the elected members of the Council, their distribution does not
correspond to the stratification of the judicial corps as set out in the Ordinance of 15 October
1979 to lay down the rules and regulations governing magistrates. By virtue of this text, the
magistracy comprises four grades each broken down into incremental positions. It is, in
principle, in reference to this organization into grades of the judicial corps that the elected
members of the Higher Council of Magistracy should be appointed. In other words, each
grade should be represented in this body. This would help institute an obligation of the
members of this institution to render account to magistrates. Furthermore, it is noted that,

* Magistrates of the central administration are likened to those of the Public Prosecutor’s Office (Legal
Department).
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with the exception of the President of the Republic and the Minister of Justice, the Higher
Council of Magistracy comprises only magistrates. This situation may not only encourage
corporatism but it also makes the corps of magistracy a closed corps, impervious to criticism
and protected from the obligation to render account to the people.

3.5.14 Lastly, a Permanent Secretariat for the Higher Council of Magistracy should be
instituted and developed as a framework for centralization and implementation of
recommendations on the independence of justice, as well as a tool for communication and
exchange between the judicial institution and the rest of the society. The Permanent
Secretariat should design and have adopted by the Higher Council of Magistracy a career
plan for magistrates which will serve as a decision-making tool in order to ensure great
objectivity in the management of the careers of magistrates.

3.5.15 The low level of independence of the judicial system encourages absolute legal
insecurity, resulting in the unpredictability of court decisions in the sense that the litigant
cannot, on the basis of existing texts and procedures, predict the outcome of his case. Other
problems faced by justice are (i) the corruption of magistrates and their collaborators
(registrars, judicial police officers, etc.). Corruption leads to denial of justice and
arbitrariness in the handling of judicial matters. It places justice under the control of those
“who can pay” and discredits it in the eyes of the people. Corruption is facilitated by the
complexity of procedures, the congestion of courts, and the non-clarification of rights in
certain matters like land tenure. In fact, in the face of the complexity of procedures and its
consequence that is judicial slowness, the litigant is tempted to “buy simplicity or rapidity”.
Likewise, the non-clarification of rights affords some judges the opportunity to hand down
unorthodox decisions which are sometimes against the clearest evidence possible. Corruption
is also encouraged by the low level of remuneration of magistrates and their collaborators, as
well as by the culture of impunity which results in the non- application of penalties provided
for by the law; (ii) lack of qualified human resources which encourages the bad application of
texts and procedures; (iii) the complexity of procedures, ambiguity of laws and their obsolete
nature encourage slowness and divergences in the interpretation of the law; (iv) the non-
existence of a compendium of texts and irregularity in the transmission of the Official
Gazette to courts especially those of the provinces leads to poor knowledge of both old and
new texts; and (v) the anonymity in which court decisions are delivered because of the
absence of a significant doctrinal expression and the irregular publication of decisions
ensures neither harmonization in the interpretation of the law through knowledge of the
courts of the grounds on which decisions of the Supreme Court judges are based, nor control
of the public over the courts.

3.5.16 Justice is very slow because of the complexity of procedures and non-payment by
the State of fees for acts carried out by legal auxiliaries. Amounts provided for as fees for acts
carried out by legal auxiliaries are ridiculous and demotivating, with the result that cases are
not decided quickly. The rates provided for these acts date back to the 1960s and have not
been reviewed. For example, in a criminal case, fees paid by the State to a bailiff to serve a
summons amount to 1 000 Malagasy francs (200 Ariary) or 50 CFA francs (9 cents in US
dollars). In these conditions, the bailiff is not motivated to serve a summons because what he
will spend to render the service is by far more than the amount that the State undertakes to
pay him. Yet, as long as the summons is not served, the case cannot be tried. The result is
therefore multiple adjournments which overload the courts and penitentiary establishments
and tarnish the credibility of justice. The same remark is valid for a lawyer assigned either to
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defend minors or to defend persons accused of a crime and committed for trial. In both cases,
the amounts provided for are not only ridiculously low but they are seldom paid, which does
not encourage the lawyer to hurry for the matter to be on the cause list and tried.

3.5.17 Malagasy courts are crowded by disputes due to the weakness of the legal
framework. It is the case of land disputes which by overcrowding the courts worsen their
dysfunction and prevent them from handing down quality decisions which could enable them
to enhance their credibility and win some degree of independence. Yet, such land disputes
could find an out-of-court settlement if the legal framework for land tenure were sufficiently
clarified.

3.5.18 An in-depth analysis of the current version of rules and regulations governing
magistrates shows that they are outdated because they no longer meet the requirements of
performance and modernization of justice. In fact, the promotion system which they establish
is based on seniority, which does not encourage emulation and the quest for quality. What is
worse, they do not foster the control of the performance of judges and objective assessment
of merit. On the contrary, they entertain complacency through a system of performance
evaluation based more on the allegiance of the magistrate to his boss than on his output.

3.5.19 The salaries of magistrates are low compared to those paid to other categories of
State employees, notably those working in the police force or revenue services. Such a
situation does not help to attract the best students to the career of magistrate and could
encourage corruption within the magistracy. Moreover, by not encouraging the specialization
of magistrates in various areas, the rules and regulations governing the corp negatively
impact on the quality of their decisions and on their output. In the same vein, they do not
take into account the diversity of courts (judicial, administrative and financial) and the
specificity of the problems of magistrates belonging to each of these categories of courts.

3.5.20 This imbalance introduces not only a difficulty but also inequality of access to
justice between the inhabitants of the capital city and those of other localities. In addition to
this geographical inequality is inequality of a financial nature. In fact, though it is admitted
that the litigant does not pay his judge, but he still has to pay legal costs which are high
compared with the incomes of the populations. Legal aid organized by the decree of 3
October 1963 which is supposed to ease access to justice, especially by destitute persons, is
not at all effective in the country. In the capital, it functions very occasionally. Legal aid
offices, which are responsible for examining applications, have not been put in place. It is
therefore necessary to modernize the law on legal aid.

3.5.21 There is however a will for reform: such a will for reform which meets the
expectations of the population can be inferred particularly from the setting-up of a
Directorate of Reforms within the Ministry of Justice. However, to further concretize such
will, it must be backed by stronger measures. This requires a more proven political will at
the highest level of State. Ownership by magistrates of internationally accept rules of ethics
should be organized. On their part, magistrates must make an effort to conquer their
independence. In fact, independence is above all a state of mind. It should be sought not
only with respect to political authority but also to oneself, which implies the magistrate’s
resistance to corruption, to influence peddling and to diverse pressures.
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3.5.22 The Supreme Court can play a decisive role in the restoration of the credibility of
the judge by ensuring his impartiality. It can achieve this by efficiently performing its duty of
standardizing the law and jurisprudence. In fact, given that it is to the Supreme Court that
judgments delivered by the lower courts and appeal courts are submitted for final
unappealable rulings, this court, which is the highest court, can, through its rulings, indirectly
orientate the attitudes of the other courts on points of law. Even though Malagasy law
prohibits the delivery of final judgments, that is court decisions which will serve as solutions
for future cases, Supreme Court rulings nevertheless serve as references for the lower courts.
The recent publication of rulings of the Supreme Court is positive and should be pursued.

3.5.23 Revive the services of the Ombudsman: institutionally, since the death of the
Ombudsman in 2002, the institution is managed by an Interim Ombudsman. This situation
does not lend itself to efficiency, credibility and visibility of this institution. It is at least in
part responsible for the relative lethargy, over the past few years, of this alternative
framework for conflict prevention and resolution. In fact, in the eyes of most Madagascans,
the institution does not exist in the absence of a full-time Ombudsman. There is also no
mechanism within this institution for properly addressing the concerns of some marginalized
groups who are suffering from the malfunction of public services. It is the case of children
for whom the services of the Ombudsman do not have adapted mechanisms that can address
the difficulties they encounter in their relations with the government services responsible for
their protection.

3.5.24 The institution is experiencing material and financial problems which
significantly limit its efficacy. The funds allocated to it are inadequate so much so that more
than ten years after its inception, it still has no representatives in the provinces and is not
sufficiently known by Madagascans. Certainly, during the preceding fiscal year, the
Government made efforts to increase allocations to the services of the Ombudsman which
helped to finance several awareness-raising missions to many regions. However, these
efforts are modest in view of the importance of this institution’s mission.

3.5.25 The lethargy of the National Commission on Human Rights: the National
Commission on Human Rights (CNDH) has been in a state of lethargy for more than two
years now. The term of office of its members expired in October 2002 and has not been
renewed. New members were not also appointed to replace the first who no longer have the
capacity to act in the name of the institution. In addition, the last funds allocated to it by the
Government date back to 2002. With no legitimate composition or financial resources, it has
no premises and is in a state of lethargy. Moreover, by empowering it to examine
complaints, the texts establishing the CNDH pitch it into competition with the Ombudsman
of the Republic.

3.5.26 Poor knowledge of the status of Dinas: the status of implementation of Dinas is
not sufficiently known, hence the fear of abuses notably human right violations. There is a
high risk of violation as those responsible for Dinas are not trained in principles of human
rights. What is worse, respect for the universal principle of rights to defence is not
established before Dinas. In addition, as the National Commission on Human Rights is not
functional, there is not enough control over this traditional institution.
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3.5.27 Speed up the institution of special rules and regulations governing registrars and
judicial personnel: the absence of special rules and regulations government registrars offering
in particular a decent career profile discourages many registrars who have preferred to change
activity. During the PRIBG appraisal mission, the ADF had noted the determination of the
Ministry of Justice, and registrars, to remedy this situation by adopting sufficiently attractive
rules and regulations governing registrars and judicial personnel.

3.5.28 It would be desirable to re-establish the principle of advance payment of court
expenses with, in fine, a posteriori control of the IGF : the notion of court expenses means
certain expenditure resulting from the daily functioning of the judicial system. This includes
(i) allowances paid to witnesses, assessors, experts and interpreters, (ii) remunerations of
bailiffs and allowances paid to employees of the forces of law and order, (iii) costs of printing
judgments, orders and rulings, and (iv) costs of removal and transport of prisoners. In
principle, these costs are paid in advance by the Public Treasury through the allocation of
lump-sums justification for the use of which will be provided later on. Today, these costs are
fixed according to cost quotas in Madagascar, because a ceiling of expenses is imposed each
semester on the authorities in charge of mobilizing the expenses through payment orders
which do not even cover all eligible expenditure heads the indicative list of which is given
above. The re-establishment of court expenses would help improve significantly the
functioning of justice, notably by (i) a resumption of itinerant court hearings, special
criminal court sessions (which try cases of cattle theft) and ordinary criminal courts and (ii) a
reduction of the number of cases on cause lists of courts.

3.5.29 Introduce mediation in the Code of Civil Procedure: in order to reduce the
number of cases on the cause lists of courts, it would be necessary to introduce mediation in
the Code of Civil Procedure, within the framework of the deliberations of the Technical Unit
established by Decree No. 97-750 of 13 May 1997 to set up the CRDA. To this end, the
CAMM could play an important support and advisory role.

3.5.30 Now that the CRDA has been revived, efforts should aim at ensuring its effective
operation to enable it pursue its task of modernization of the legal business environment.

3.6 Evaluations of Governance by Other Institutions

Annex 7 presents evaluations, made by other institutions, of some aspects of
governance in Madagascar. In general, it is evident from these evaluations that efforts are
still to be made to improve governance in Madagascar. Overall, Madagascar’s performance
in the protection of property rights, legal and judicial framework and participation is below
average. Evaluations of efforts to combat corruption show that progress has been made in
recent years. Thus, according to Transparency International, the corruption perception index
improved, from 1.7 in 2002 to 3.1 in 2004. The classification of Madagascar also improved
by 16 points since the country dropped from 99" on 102 countries in 2002 to 83" on 145
countries in 2004. The Millennium Challenge Corporation which approves financing under
the Millennium Challenge Account on the basis of the performance of eligible countries on a
set of criteria taking into account the quality of governance selected, on 14 March 2005,
Madagascar as the first country to benefit from the resources of this mechanism. (For more
details on quantitative evaluations of governance in Madagascar, including those conducted
by the World Bank, see Annex 7).
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V. GOVERNMENT GOVERNANCE AGENDA
4.1 Key Elements of the Government’s Agenda
41.1

To strengthen their efforts to reduce poverty, Malagasy stakeholders have chosen

the promotion of the rule of law and good governance as the first strategic thrust of the
Poverty Reduction Strategy Paper (PRSP) which was finalized in July 2003. Table 1 below
is a summary of the four priority areas for action identified in the PRSP to concretize efforts

to strengthen good governance.

Table 1 : Priority Areas for Improving Governance

A. Governance and Fight Against Corruption

B. Governance and Respect for Democracy

Goal: To succeed in combating corruption

A.1. Develop and put in place an anti-corruption
strategy ;

A.2. Strengthen the legal framework for combating
corruption;

A.3. Strengthen the anti-corruption mechanism ;
A.4. Prepare and implement civil service reform.

Goal: To respect democracy

B.1. Strengthen the institutions responsible for the
management of elections, in order to ensure that the various
elections will be conducted in a fair, transparent and
equitable manner;

B.2.Support information, education and communication
activities for the empowerment of the population in the
public and political life of communities and the nation.

C. Governance and the Rule of Law

D. Community-based Governance

Goal: To establish the rule of law

C.1. Develop and put in place a programme for the
modernization of the administration;

C.2. Ensure the security of persons, their property
and their production activities;

C.3. Speed up the processing of documents

C.4. Rehabilitate judicial and penitentiary
functions and infrastructure at national level,

C.5. Improve the ‘ Defence’ machinery which is
guarantor of national sovereignty ;

C.6 Improve security ;

C.7 Strength worker/investor partnership ;

C.8 Ensure that labour market rules foster
competitiveness and employment while protecting
the fundamental rights of workers.

Goal: To bring the Government closer to citizens through
decentralization and deconcentration

D.1. Make councils and regions potential actors in
development ;

D.2. Strengthen the financial capacities of councils and
regions ;

D.3. Strengthen the powers of decentralized territorial
entities in the management of community-based services;
D.4. Strengthen the intervention and support-advisory
capacities of deconcentrated services ;

D.5. Strengthen the intervention capacity of the ministry in
charge of decentralization and regional development.

Source : Madagascar : Poverty Reduction Strategy Paper, updated, June 2005.

41.2

In pursuance of the Vision ‘ Madagascar Naturally’ adopted in 2004, the PRSP

and the General Government Policy Paper 2005, the authorities are preparing the Letter of
Decentralization and Deconcentration Policy (LP2D) which will later on be transformed
into the National Decentralization and Deconcentration Programme (PN2D) whose main
objectives are (i) to improve the living conditions and increase the income of the local
population and (ii) to revitalize the national economy from the grass-roots through

democratic decentralized governance.

In the implementation of such decentralized and

deconcentration policy, efforts will be focused on Communes and Regions in order to (a)
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enable Communes to play their role as the engine of local development and to mobilize the
population to participate in development and (b) enable the Regions to ensure the
articulation of development policies following the logic of coherent land use planning
through close partnership between decentralized territorial entities and deconcentrated State
services, civil society actors and economic operators in the Region. Furthermore, one of the
thrusts of the LP2D is to enable deconcentrated State services to provide, efficiently and in
a coordinated manner, support to Regions and Communes. The Region should be the
strategic level of deconcentration. The Draft LP2D is currently with the different entities
concerned (ministries, Parliament, Regions, Councils, technical and financial partners and
civil society) for observations and comments. It will be validated during a National
Workshop to be held at the end of September 2005 and then presented for adoption in
Council of Ministers. These developments, if effectively implemented, will be an adequate
response to the need for clarity of the decentralization policy expressed in Paragraph 3.1.12.

4.1.3 To strengthen the first strategic thrust of the PRSP which aims to promote good
governance, Malagasy authorities are also preparing a national good governance
programme whose key elements are outlined in the General Government Policy Paper 2005
and in Vision ‘ Madagascar Naturally’. General government policy is adopted in Council
of Ministers by the President of the Republic in pursuance of Article 54 of the Constitution.
The main thrusts of this national good governance programme will be State integrity, State
efficiency and participation of citizens.

4.2 Evaluation of Government Governance Programme

421 The governance programme was prepared as part of the PRSP following a
participatory approach involving representatives of the administration, private sector, civil
society and development partners. The key areas of action adopted in the PRSP which are in
line with the national governance programme tally with stakeholder consensus on national
governance priorities. Additionally, the actions adopted in the area of justice are also the
outcome of a participatory approach that brought together all justice players (magistrates and
legal auxiliaries) and representatives of the private sector, civil society and public
administration during a National Justice Forum held in Antananarivo on 27 and 28 November
2003. The Forum validated the national strategy for the modernization of justice which was
prepared on the basis of the study on the status of justice carried out with the support of the
European Union and UNDP. The recommendations and resolutions of the Forum served as a
basis for the formulation of the Plan of Action of the Ministry of Justice for the period 2003-
2008.

4.2.2 The programme covers key areas of governance as defined in ADB Group and
UNDRP policy in the area of governance, namely transparency, accountability, stakeholder
participation, fight against corruption and legal and judicial framework. The emphasis placed
on the need to have sound and equitable justice respectful of human rights is evidence of the
critical importance of the legal and judicial framework for the success of any effort to
improve governance. However, one of the weak points of the programme is the absence of
quantitative and dated indicators for measuring the Government’s performance in the
implementation of the programme. It would be desirable if such indicators were developed.
Despite this weakness, the Government’s programme provides an appropriate framework for
Bank Group and UNDP support to Government’s efforts to remedy the governance problems
discussed in Chapter lII.
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4.2.3 Formal mechanisms for promotion of good governance exist in Madagascar. It is
even no exaggeration to affirm that the country is experiencing a legal and institutional
inflation in this area, coupled with an overt political will in favour of promotion of good
governance. However, though the country is efficient in terms of texts, institutions and
political will, it should be noted that it is less so in terms of results. Hence, it can be affirmed
that the problem of improvement of governance in Madagascar lies less in the content of the
strategy than in the capacity of players to own and translate it into concrete acts.

4.2.4 To date, efforts by public authorities to promote good governance have been
selective. They have been focused on the preparation of sectoral texts without the prior
identification and discussion of priorities, one the one hand, and without any consistency in
the methodology and goal of the said texts, on the other hand. In addition, new institutions
were sometimes set up or put in place in total disregard for those which already existed or for
coherence between the “newly created ones” and the overall institutional corpus. On this
point, one can mention the installation of elected organs of councils while those of
autonomous provinces are still not put in place. Yet, it is the duty of the elected organs of
autonomous provinces to define the rules of operation of councils.

4.2.5 Similarly, while communes are being put in place, other institutions like the
Ombudsman of the Republic and the National Commission on Human Rights are stagnating.

4.2.6 Apart from being selective, good governance promotion actions have been
hampered by lack of communication first between institutions and then between public
authorities and the other components of Malagasy society. The general impression is that
institutions are too isolated, the exchange of information between them is very low and this
has consequently led not only to a dissipation of efforts but also to inconsistency in the
actions that they had to undertake. Lack of communication between public authorities and
other social actors resulted in weak ownership of actions undertaken for the promotion of
governance as well as timidity of inputs from public opinion. These weaknesses are due to
the low level of participation and empowerment underscored in the diagnosis.

V. PRIORITY AREAS FOR IMPROVING GOVERNANCE
AND IDENTIFICATION OF POTENTIAL AREAS FOR BANK
AND UNDP INTERVENTION

5.1 Priority Areas and Recommendations for Improving Governance

511 Cross-cutting areas for  governance interventions: Communication:
Communication is identified as a cross-cutting thrust in governance interventions. This
includes communication between institutions and communication between public authorities
and other stakeholders in the Malagasy society. Its development is expected to significantly
improve governance by increasing community participation and ensuring routine
accountability and transparency in the management of public affairs. It will enable all actors
in the State machinery to internalise “watchwords” on development and to get rid of “micro
management”, that is, the tendency by the high authorities to examine every detail. This
newly established relationship guarantees public opinion’s awareness of the country’s
development policies, notably, in the promotion of good governance. It establishes permanent
dialogue between public opinion and public authorities, a relationship of equality that is
conducive to defusing social conflict.
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51.2 Many social conflicts stem from lack of communication and may be averted by
paying more attention to communication. Moreover, by generating debate among public
opinion, communication enables public authorities to tap on the ensuing reflections as input
to its decision-making process. The “communication” factor cuts across governance as its
development determines the success of all the other components. Accordingly, in combating
corruption, the putting in place of efficient communication tools prevents corruption as users
are educated on their rights and obligations. It also guarantees more appropriate punishment
of corruption through increased awareness of the penalties and use of indices drawn up by
investigative reporting.

5.1.3 Regarding the promotion of decentralization, communication contributes to
improving the participation of the population and greater awareness by regional and local
authorities of funding opportunities for their development plans. Better still, it ensures
consistency between the decentralization policy and other ongoing initiatives such as private
sector promotion. With respect to improving civil service efficiency, communication is
instrumental in establishing transparency in relations between the public service and civil
servants, improving the quality of government services, etc. To sum up, there is an intricate
link between the various components of governance and communication that warrants
communication to be considered cross-cutting.

51.4 In an effort to develop communication, a communication plan should be designed.
The plan should incorporate information and communication technologies (ICTs),
information and training to cause an attitude shift toward mainstreaming gender in actions
pertaining to development, training in communication skills, information and education
campaigns for citizens and actors of public life on the role of institutions and the country’s
development policies, and the establishment of communication units in the main institutions.
Such units will not only act as a type of reciprocating pump but as fora to exchange views
with the media and listen to the views of users.

515 “Consolidation of democracy” : this component has five main aspects:
(i)establishing dialogue with the opposition; (ii) preparing forthcoming elections; (iii)
revitalizing the National Commission on Human Rights; (iv) strengthening Parliament’s
control over government action; (v) strengthening the capacities of civil society organizations
(NGOs, associations and trade unions) and improving the legal and institutional framework
of the media.

() Establishing dialogue with the opposition: since the advent of democracy
in Madagascar in the early 1990s, all political regime changes that have
occurred in the country were marked by crises stemming mainly from
tensions between the ruling political parties and opposition parties. These
conflicts climaxed after the presidential elections in 2001. They stalled the
country for several months and seriously hampered its economic
performance. The relative political stability reigning in the country since
the unfolding of the last crisis should be consolidated by establishing
dialogue between the current regime and opposition. This rapprochement
should defuse the latent tension and lay the groundwork for a long-lasting
consensus on governance matters. By the same token, dialogue could be
introduced on sensitive issues like the status of the opposition, funding of
political parties to prevent and combat political corruption, depoliticizing
government services, etc.
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Preparing forthcoming elections: the political crisis of 2001 was sparked
off by protests against the presidential election results. Many pundits
finger the legal, institutional and technical instruments governing the
organization and supervision of elections as the root cause of the election
disputes that mark elections in Madagascar. Establishing dialogue between
the regime and opposition would be an opportunity for a cross-section of
the broad Malagasy political spectrum to air their views on amendments to
the law on elections and institutional and technical arrangements for the
organization and supervision of elections to guarantee transparent, free and
fair elections.

Revitalizing the National Commission on Human Rights: the CNDH has
been moribund for several years. Furthermore, its governing instruments
no longer guarantee its independence from government and, on certain
issues, conflict with the Ombudsman. It should be revitalized by redefining
its legal and institutional framework, appointing new members (or
confirming current members), earmarking human, financial and material
resources and opening branches in the autonomous provinces. The
revitalization of the CNDH will offer a reference framework for the
promotion and protection of human rights and fundamental freedoms. Its
reports will serve as a track record of the country’s progress in this area.
Similarly, it may go as far as better controlling Dinas, and ensure that they
respect international human rights principles such as the principle on the
right of defence. A revitalized CNDH may contribute to better
identification and thorough consideration of human rights issues that
deserve reform. This is the case of detention and torture. Generally
speaking, it may draw the attention of government to the necessary
reforms to be implemented to complete the legal and institutional
arrangements in the area of human rights.

Strengthening Parliament’s control over government: Parliament’s control
of government action is an undisputed proof of good governance as it
allows for better consideration of the interests of the citizens in decision-
making, greater government accountability and further and genuine
separation of powers. Such control is very weak in Madagascar which can
be largely explained by the limited dissemination of parliamentary
business (lack of radio facility in Parliament to cover deliberations),
inadequate capacity of parliamentarians and their aides in drafting bills,
communicating with the public and performing parliamentary duties in
general.

Strengthening civil society capacities (NGOs, associations and trade
unions), improving the media legal and institutional framework and
strengthening the capacities of journalists: there are several associations
and NGOs in Madagascar. They operate in various development areas
pretty efficiently. While the legal framework governing these
organizations is conducive to development, it is however, noteworthy that
their dynamism is diluted by inadequate capacities for organization,
project formulation, networking and access to information and
communication technologies. The situation is compounded by lukewarm
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partnership with the public authorities. Moreover, strengthening capacities
in the aforementioned areas and improving partnership with public
authorities will contribute to enhancing the participation of citizens,
notably the underprivileged classes, in the management of public affairs.
Partnership with the public authorities can be established in the central
government services and external services through the appointment of
focal points to liaise between public authorities and civil society
organizations.  Civil society would then become a genuine interface
between the State and its arms, on one hand, and the population, on the
other. Enhancing partnership between civil society organizations and
government can be achieved by reactivating existing consultation
platforms such as the Civil Service Commission. Its activities should
however be decentralized to ensure greater efficiency.

(vi)  Establishing media regulatory bodies and amending the legal instruments
governing media activities are likely to improve governance by ensuring
greater transparency in the management of public affairs, greater
accountability and, through debate, increased participation of citizens in
the management of public affairs. Within the purview of the reform, it is
desirable to envisage the institution of fees to be paid by the public to be
channelled to press organs or the establishment of a public media support
fund. Conditions of eligibility for the fund resources will be laid down.
The conditions may be based on the quality of information reported by a
press organ during the year, circulation, etc.

(vii)  Strengthening the capacities of journalists will entail training in
investigative journalism that will serve as grist for BIANCO’s anti-
corruption mill. Since the vast majority of journalists did not attend formal
journalism schools, strengthening their capacities should also include
courses on the ethics and code of conduct of journalism. Similarly, courses
on defamation, libel and legal terminology should be offered. Indeed,
since legal terminology is esoteric, there is a tendency for journalists to
wrongly refer to terms such as indictment, subpoena, sentence, etc.

516 Decentralization: there is a need to consolidate decentralization at Commune
level. In terms of governance, it requires defining the powers of communes in accordance
with the principles of proximity and subsidiarity; optimal redefinition of Commune territory
for socio-economic and administrative development; actions to establish communes as
communities where citizens participate actively in the formulation and implementation of
local development policies, satisfaction of expressed needs and resolution of social
problems; actions for the enactment of a law to enable citizens to exercise the right to
inquire and control Commune management and improvement of participatory local
development; gradual increase of own resources in the commune budget; establishment of a
local development fund, and a multi-donor fund with the contribution of the Malagasy
government to fund communal investments; adaptation and simplification of the tax system
to empower communes and increase tax collection; designing and enforcing transparent,
effective and efficient procedures (standardized tools and mechanisms) in the management
of basic public services.
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5.1.7 In Regions, enhancing decentralization requires the implementation of a policy
to establish regions as entities that are genuinely autonomous in making their development
choices in order to fully play their role as engines of growth; defining the status, duties,
roles and powers of Regions by ascertaining those falling under State authority through
deconcentrated bodies and those under the purview of Regions as a decentralized territorial
entity; ensuring consistency in regional, sector and land planning rationales, redefining and
implementing a regional tax scheme that is specific to the needs of the regional bodies.

5.1.8 In the area of deconcentration, there is a need to undertake actions to improve
the intervention of decentralized services such as support and guidance to Regions and
Communes (defining the duties of such services, harmonizing intervention levels and
administrative deconcentration maps, establishing a legal framework setting out the
obligations of deconcentrated services toward Regions and Communes); formulating and
implementing a deconcentration plan for every ministry; scaling up resources earmarked for
deconcentrated services; establishing the principle of transparency in deconcentrated
services.

5.1.9 The decentralization and deconcentration policy lays special emphasis on
community participation and development of partnerships with the private sector. It seeks to
foster the active participation of citizens from all walks of life in local decision-making, from
the formulation to the implementation of development initiatives; introduce mechanisms that
favour dialogue and consultation between locally elected representatives and officials and the
population; enact a law to establish accountability of locally elected representatives and
officials to the citizenry; introduce and enforce simple administrative appeal system for
citizens; promote an enabling environment for the provision of public services by private
service providers; establish a system and mechanisms to spur partnership between Regions
and Communes, on one hand, and private service providers on the other hand, specifically in
designing and implementing development plans.

5.1.10 Combating corruption: on this issue, support to institutions put in place (CSLCC,
BIANCO) should be sustained with specific respect to deploying them in the provinces and
contributing to enhancing their independence. Concurrently, anti-corruption instruments
should be improved by the establishment of a Court of Impeachment, subjecting the President
of the Republic to declaring his assets and property, granting BIANCO requisite powers to
immediately investigate any declaration of assets whose contents appear suspicious.
Similarly, it is desirable to enact instruments to regulate, more transparently, the funding of
political parties and to limit the circulation of “cash”. Measures should be taken to receive,
inform and attend to users of public services to avoid personalizing relations between users
and public services.

5111 Legal and judicial reforms: Legal reforms: instead of the sector reforms
implemented so far, there is a need to harmonize the reforms in terms of their objectives,
methodology and implementation frameworks. The Ministry of justice could oversee the
technical implementation of the reforms thereby ensuring the consistency of instruments. In
this respect, the legal reform committee based in the ministry should be flexible and
composed of diverse members, including all other professional groups and users based on the
specific reform area. The planned reform in a given area should be based on clearly written
guidelines as to their outcome. Such guidelines should be given by government and should
state for each area, the target of the reform, while ensuring consistency with all other
governance concerns. Prior to the launching of reforms, there should be a sector-based
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priority checklist. Priority sectors can be determined on account of the overall positive impact
of the reform. By way of example, land tenure reform may be considered as one of the
priority reforms on account of its impact on combating corruption, promoting the private
sector, restoring State credibility, improving fiscal revenue, social peace and court gluts, etc.
Other areas needing reform have been extensively addressed in the part on evaluating
governance practices. It is worth consulting.

5.1.12 Furthermore, technical (writing skills, skills in public governance strategies, etc),
financial (allowances) and material assistance should be availed to the reform committee for
greater efficacy.

5.1.13 To maximize private sector participation in improving governance, legal reforms
should contribute to creating enabling conditions for its development. In this respect,
government should first of all formulate a private sector promotion policy based on a
comprehensive vision that identifies all the constraints to private sector development and
mainstreams all the other sectors. In the same vein, the country should develop a national
employment policy that may provide for the creation of a national employment observatory.
This tool will provide reliable indicators to refocus programmes and projects toward
employment generating sectors. The formulation of a national employment policy may also
lead to the identification of necessary legal reforms that promote employment and favour
business. This is the case with the reform of the Social Security Code most of whose
provisions are obsolete and do not provide any policy in respect of collective insurance
against corporate and occupational hazards.

5.1.14 Promoting private sector participation also requires improvement of the
framework for public/private sector partnership. The private sector needs a framework that
provides information on opportunities under regional conventions for instance (COMESA,
SADC, etc), and that also provides toward improved performance. The private sector also
needs a tool to support the promotion of its products, especially from small and medium-scale
enterprises. Transparency in the activities of the private sector may contribute to
strengthening partnership with the public sector. The initiative to establish a central accounts
unit may contribute significantly to achieving this objective.

5.1.15 Judicial reforms: the severely dilapidated state of the judicial system calls for
immediate reform that is consistent with good governance. Such reform should not be partial,
it should be a comprehensive reform of the system aimed at building a credible, efficient
judicial system that guarantees the respect of human rights and legal protection to private
investors. Such reform should involve the various judicial professional groups as well as
persons seeking justice. Procedural (courts, rulings, etc.) and substantive laws should be
examined for the purpose of clarity and simplification and to ensure their overall consistency
with development policies. It is advisable to shun imported models on judicial reform as
before.

5.1.16 In fact, there is a need to devise a clear and meaningful judicial system that is
consistent with international governance standards yet modelled on local realities. It is worth
exploring avenues to further empower law enforcement officials (lawyers, notaries public,
sheriff-bailiffs,) by granting them even more powers in the enforcement of court rulings and
authorizing them to act as arbitrators or mediators at the request of litigants involved in civil
suits that can be settled by way of agreement. In this case, the court may only endorse the
agreement or grant redress where one of the parties is found liable. This caveat will reduce



43

court gluts and speed up cases as intended by the recent arbitration mechanism established in
commercial matters. In addition, it will boost business confidence and attract even more
private investors.

5.1.17 Civil service: based on the problems extensively highlighted in the diagnostic
study, improved civil service efficiency can be achieved in the following ways:

. Revitalizing the services of Ombudsman by the appointment of a full-time
Ombudsman, supporting the opening of the local branches of this
institution, setting up, within the institution, units that specialize in child
welfare issues. Such fresh impetus should be underpinned by the
enhancement of the independence of the Ombudsman who should be
appointed by the President of the Republic. As an institution responsible
for correcting administrative inadequacies, the revitalized Ombudsman
may through interventions in government services, criticisms and
recommendations contribute to improving the efficiency of government
services;

. Ownership of the provisions of the new Code of Ethics and drafting of
instruments governing the Ethics Committee and its actual launching. The
objective of this committee provided for by the Code of Ethics and Good
Conduct governing the administration is to draft the code of ethics and
good practices in the administration by laying special emphasis on the
effective enforcement of the Code of Ethics;

. Restructuring the civil service to ensure a clearer definition of the missions
of the administration through a more efficient utilization of staff skills in
order not to overtax it. This is tantamount to checking institutional
overlaps which cause bottlenecks and coordination problems.
Restructuring will also depoliticize the civil service and introduce better
human resource management by establishing meritocracy, criteria for
appointment to duty positions, and introducing more objective
performance assessment criteria for public servants. The reform will
further empower ministries in human resource management and
management of civil service staffing plans;

. Strengthening the capacities of oversight bodies to further contribute to the
promotion of the private sector. This applies to bodies regulating exports
to European Union countries specifically, while labour inspectorates
through field activities may ensure social dialogue and better ownership of
the provisions of the Labour Code.

5.1.18 Public finance: on this issue, with respect to public procurement, emphasis should
be laid on popularizing the provisions of the new Public Procurement Code. Similarly, there
is a need to rapidly draft the requisite statutory instruments and different manuals set out
therein. The bodies provided for by this code, notably the public procurement regulatory
authority and UGMP should be effectively established. Strengthening the capacities of the
said institutions and main stakeholders in the public procurement system should be done as a
priority. In the medium term, special emphasis should be placed on the actual and genuine
mainstreaming of public contracts into public finance management, access to procurement
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information, systematic audits of the procurement system, combating corruption and effective
enforcement of penalties. It will also be necessary to carry through budget reforms relating to
the introduction of programme budgets and to pursue efforts to strengthen the capacities of
public finance management stakeholders.

5.2 Areas of Intervention for Development Partners

521 Many development partners lend technical and financial support to the Malagasy
authorities in their effort to promote good governance in public finance management and
administration of justice. Accordingly, in addition to its decisive contribution to the conduct
of the CFAA/CPAR studies, the World Bank funds the Governance and Institutional
Development Programme to support the implementation of the action plans contained in the
said studies. This project, worth some US$30 million, seeks to (i) improve transparency and
economic governance specifically through the introduction of the SIGFP, strengthening of
public finance supervisory bodies, and reform of the public procurement system to
operationalize the regulatory and institutional framework as well as contribute to
strengthening the capacities of major public and private sector stakeholders, and (ii)
strengthen the capacities of some training institutions that play a key role in good governance
such as the National School of Administration of Madagascar (ENAM), ENMG, and the
National Centre for Administrative Training. Moreover, the European Union approved, under
its 2004 — 2006 structural adjustment support programme (€70 million), the funding of an
“institutional support” component totalling €3 million to strengthen the capacities of
supervisory bodies, notably those involved in public procurement, to complete regulatory
framework reforms (standard procurement documents), implement statutory instruments and
strengthen the capacities of private and public sector stakeholders.

522 Within the purview of its support to governance and consolidation of the rule of
law, the European Union disbursed €8million to support the strengthening of the judicial
system, modernization of the national police, sound customs management, and information
and awareness actions in conjunction with civil society organizations. Other partners
supporting good governance include the United Nations Development Program (UNDP),
notably in decentralization and civil society issues, ILO in the area of social dialogue,
UNICEF through support to juvenile courts and some bilateral partners like France, the
United States, Germany and Norway.

523 ADF operations in the area of governance: the Good Governance Institution
Building Project (PRIBG), approved by the Board of Directors on 8 December 2004, is the
ADF’s leading initiative for the promotion of good governance in Madagascar. This project
supports the introduction of programme budgets, strengthening of the capacities of public
finance audit bodies (IGF, Audit Office, administrative and financial courts and Parliament)
and revenue services (DGI, DGT, DGD), and supplements World Bank support to public
procurement reforms, notably by introducing the Public Procurement and Information
Management System (SIGMP), developing training actions targeting the public and private
sectors, and contributing to anti-corruption efforts by drafting a code of ethics in public
procurement. The project is expected to achieve the following: in public finance, the project
will increase national capacities by improving the quality and efficiency of government
services thereby improving budget allocation through improved transparency and
accountability engendered by the programme budget approach, public procurement capacity-
building and fiscal revenue collection. In legal and judicial issues, the project is expected to
strengthen capacities for the provisions of judicial services, and drafting of new and modern
instruments in respect of legal aid for the poor segments of the population and public/private
partnership.
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524 Apart from the PRIBG, it is worth noting that, under the third and fourth structural
adjustment loans (SAP I1l and SAP IV), ADF lent institutional support to private sector
development, formulation of the national poverty reduction strategy, and modernization of
tax management respectively. All these projects met their targets. In addition to the
introduction of the GUIDE system, ADF support under SAP Il funded the training of some
130 Malagasy senior staff, building of the regional branches of the Ministry for private sector
development and corporate information desk offices. The second institutional support under
SAP Il contributed to improving the quality of the PRSP by facilitating the entrenchment of
the participatory approach. The Bank Group’s support under SAP IV targets the
modernization of working tools of the tax administration through the introduction of the
Standard Integrated Government Tax Administration System (SIGTAS) in the Directorate for
the Taxation of Major Enterprises (DFGE). Box No.2 below shows the interventions of
major partners supporting governance in Madagascar.

Box 2 : Support by Development Partners for the Improvement of Governance in Madagascar

Accountability and transparency: ADF supports the enhancement of accountability and transparency in public
finance management through the Good Governance Institutional Building Project (PRIBG) approved on 8
December 2004. This grant worth UA5.86 million seeks to promote transparency and accountability in public
finance management and contribute to the modernization and sanitization of the legal and judicial environment.
The World Bank, through a US$30 million credit approved in November 2003, supports the introduction of a
Computerized Integrated Public Finance Management System (SIGFP), public procurement reforms,
(Institutional Framework Review, model bidding documents), some public finance audit bodies (IGE, CDE), and
capacity-building of some training centres like ENAM and CNFPA. The European Union supports capacity
building of the Customs administration while France contributes to the building of the capacities of DGI.

Stakeholders’ participation: Some partners like UNDP, EU, and USAID support capacity building of civil society
and enhancement of the decentralization process.

Combating corruption : The World Bank, the Bank Group and other bilateral and multilateral partners (European
Union, UNDP, Norway, USAID, Switzerland, Japan, Germany), support government anti-corruption efforts
notably in establishing the CSLCC and BIANCO.

Legal and judicial framework reforms: PRIBG supports business law reforms, modernization of PPP legal and
institutional framework and legal aid. The World Bank supports capacity-building of some training centres like
ENAM and ENMG. The EU supports the modernization of some courts including the Antananarivo court, the
police and prison administration. France supports the training of judicial personnel.

5.3 Potential Areas for Bank Group Intervention

53.1 These relate to concrete, continuous and integrated measures that were identified

on the basis of key elements of the national strategy and of the evaluation of governance as
described under Chapter Il1. To ensure a link between these measures and the key elements of
the national strategy, we decided to consider them as intervention areas. On the basis of
current ADF interventions in Madagascar (see paragraphs 5.2.3 and 5.2.4 above), and of the
interventions of other development partners, the following areas were identified as priority
areas for future ADF actions in improving Governance in Madagascar. The potential areas for
intervention proposed here take into account the Bank’s mandate with regard to governance,
as well as the need to consolidate ongoing interventions.
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5.3.2 In the area of legal and judicial reforms : based on studies conducted to identify
the needs of the judiciary system, the ADB may contribute to the computerization of law
courts and prisons, financing the compilation of instruments and official reports on judgments
handed down by the high court, courts of appeal and courts of first instance. The ADB will
also support further training for magistrates and legal auxiliaries on new instruments that will
be drafted in various areas. It will participate, in conjunction with other partners, in dialogue
with authorities to ensure the adoption of measures that guarantee the independence of the
judiciary system from both the political power and other social stakeholders. As part of
efforts to strengthen alternative conflict resolution mechanisms, the Bank will strengthen the
intervention capacities of the services of the Ombudsman through the establishment of local
branches, the assessment of their needs with a view to allocating additional material and
financial resources. It will engage in dialogue with the authorities with a view to reforming
the legal instruments governing the office of Ombudsman to further guarantee his
independence and authority and specifically, to give special consideration to child welfare.

533 In the area of improvement of public finance management: the ADB will continue
to support public procurement reforms, notably in the areas of capacity building, auditing and
combating corruption. Bank support to the Audit Office will include training, logistics and
publication of its reports thereby enhancing the institution’s authority. ADB will support
capacity-building courses for accountants of main and secondary training centres, and other
public finance management stakeholders. The Bank will have the bounding duty of
supporting the successful introduction of programme budgets. It will engage in dialogue with
the authorities to generalize (i) the submission to the Audit Office of financial statements of
public accountants and (ii) auditing of public procurement contracts. Experience has shown
that such dialogue may be fruitful, as attested by the regular preparation of the audited budget
act for a few years now after pressure from development agencies.

534 In the area of controlling government action : the ADB will build the capacities
of parliamentarians and their aides in the drafting of texts, enhance their knowledge in the
control of government action, setting up and functioning of parliamentary commissions of
enquiry and public communication. These interventions will contribute to improving
Parliament’s credibility and guaranteeing the balance of powers.

5.3.5 In the areas of decentralisation and deconcentration : based on policies defined in the
Policy Letter and the activities envisaged in the National Decentralisation and
Deconcentration Programme which will be validated before the end of this year, the ADB
will strengthen the decentralisation process through the implementing bodies (ministry,
Regions, Communes) and development actions initiated by these stakeholders; contribute to
operationalizing the Local Development Fund; support the implementation of
deconcentration to promote decentralization; and contribute to increasing the participation of
citizens in the management of local affairs .
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Box 3: Participatory Governance Profile Preparation Process

The participatory method was adopted for the preparation of this governance profile. ADB Bank Group
missions visited Madagascar from 24 May to 8 July 2004 and from 18 to 30 July 2004. A UNDP/ADB joint
mission visited Madagascar from 23 February to 10 March 2005. The mission first consulted existing documentation
on governance before identifying and meeting governance stakeholders. They included Malagasy political and
administrative officials, judicial authorities, representatives of civil society organizations (associations, NGOs,
unions), the media, development partners and representatives of the private sector. They also sampled some
stakeholders through a questionnaire covering all aspects of governance, including accountability, transparency,
participation, combating corruption, and reform of the legal and judicial system. Lastly, for the purpose of objectivity,
the mission collated data collected from the questionnaires and interviews with the contents of available instruments
and documentation. The collected data was used to draft this governance profile report.

The last phase of consultations with Malagasy stakeholders on this governance profile, before submission to the
Board of Directors of the Bank Group, took place during a seminar on the governance profile and validation of
the ADF operations strategy for Madagascar under ADF-X, organized by the Malagasy authorities with the
support of the Bank Group on 10 to 11 August 2005 at the Madagascar Hilton. During the seminar, the
governance profile was examined on 10 August 2005 while the CSP was discussed on 11 August 2005. Mr.
Benjamin Andriamparany Radavidson, Minister of the Economy, Finance and the Budget officially opened the
seminar on 10 August 2005. He also chaired its official closing on 11 August 2005. About 80 participants
representing the Malagasy government, private sector, civil society, and development partners attended the
seminar.

Participants noted that the governance profile was a good report that made a detailed, accurate, clear, and true
analysis of the governance situation in Madagascar. They also made proposals on sustaining dialogue with a
view to improving governance in Madagascar. Accordingly, on the issue of transparency, they suggested that
Madagascar authorities should explore the various avenues of including managers of projects financed by
development partners among national officials required to declare their assets, as they often manage huge
resources. Participants also called on the authorities to be more diligent in publishing implementation
instruments following the enactment of laws. Parliament adopts important laws which can only be enforced
through implementation decrees. This slows down the momentum of the reform generated after the adoption of
the law. The authorities should also stimulate the participation of all stakeholders in the reform process rather
than involving only a handful. It was also suggested that, in addition to the decisive role of customs, gender
disparities in Madagascar can also be explained by the gradual modernization of the society.

With respect to the fight against corruption, some participants suggested that the proposal made in the
governance profile to allow BIANCO to immediately investigate any inaccuracy contained in the statement of
assets, was likely to jeopardize the efficiency of BIANCO. Such a proposal could rather deter persons from
declaring their assets. Participants also suggested the possibility of publishing lists of persons who declare their
assets. The participants further indicated that the report recommended dialogue with the opposition among
actions to consolidate democracy, such dialogue was expected during the formulation of the PRSP and more
generally, with the entire civil society of Madagascar. They also suggested that, even if the CNDH appears not
to be very active, the authorities should continue to give pride of place to the protection of human rights.
Participants also proposed Bank Group support to the decentralization/deconcentration process. Lastly, the
authorities recommended that the governance profile be submitted to Madagascar’s development partners so that
it could serve as a reference document in formulating their country support programmes.

For the purpose of including new developments recorded after the data collection missions of May and July
2004 and February 2005 and the holding of the seminar in August 2005, the participants also made proposals for
updating some information found in this governance profile. The new information appears in this version of the
report.
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5.4 Governance Issues Requiring Dialogue

It is certain that resolving the various problems of governance identified in
Madagascar requires dialogue between public authorities and development agencies, notably
the ADB and UNDP. This paragraph does not seek to review governance issues in
Madagascar. On the contrary, it aims to draw the attention of the authorities to an issue
which, though the facts are still to be investigated to make a diagnosis, given the context of
Madagascar, may become an issue in future if the issue is not discussed. It deals with conflict
of interests that can be described as the political leader’s inclination to wield his political
influence to protect his personal interests in the private sector. In Madagascar, this concern is
legitimate as some political leaders run major private concerns. While it is undeniable that it
has brought improvements to the public sector, in terms of introducing the business culture, it
IS nonetheless true that this ambivalent situation raises various concerns which command
dialogue with the authorities on the issue with a view to setting conditions for reaching a
consensus and thus averting an adverse impact on governance.

Vi CONCLUSION AND RECOMMENDATIONS

6.1 Conclusion

6.1.1 At the end of this study, it should be recalled that, over the last few years, the
Republic of Madagascar has made several efforts to promote good governance. These efforts
mainly bore on creating new institutions, improving the legal framework in many areas and
designing development strategies that mainstream good governance among the country’s
priorities. They touched, to various degrees, on the different components of good governance
identified by the ADB and UNDP.

6.1.2 Although the these efforts are slow to yield fruits due to the fact that most of the
measures were adopted recently, it is legitimate to expect improvements in the near future.
The aim of the governance profile is to contribute to making these improvements more
resounding. The shortcomings identified are an invitation to dialogue to the Government of
Madagascar from its partners, the ADB and UNDP. The government’s political will,
reaffirmed on several occasions, to promote good governance should be sustained for this
dream to come true. In that regard, it should not only refine its strategy on good governance,
but also engage in dialogue with the UNDP and ADB with a view to ensuring the adoption of
this study and to designing a framework for implementing the various actions identified.

6.1.3 On their part, the ADB and UNDP should not only continue to lend their support
to the Government, but also to consult this governance profile in designing a support
framework for the envisaged reforms. They should also convince the other development
partners to join them in implementing the various actions identified so as to improve
governance in Madagascar.

6.2 Recommendations

The Board of Directors is requested to take note of this governance profile for
Madagascar.
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Duties of Public Finance Control Organs

1. The Audit Office is set up to promote accountability in the management of public
resources. It is empowered to audit the accounts of public accountants, control the
implementation of finance laws as well as budgets of autonomous provinces and public
bodies, control the accounts and management of public enterprises, rule on appeals against
judgments delivered in financial matters and assist Parliament and the Government in the
control of the implementation of the finance law. It can assist the Provincial Council in the
control of the execution of the budget of its autonomous province. It comprises magistrates
specialized in economic, financial and legal matters. In brief, control by the Audit Office
consists in administrative control (general declaration of conformity of the settlement law and
administrative control of authorizing officers) and also judicial control through the auditing
of accounts. The reforms outlined in the recent law on the organization, duties, functioning
and procedure before the Supreme Court and the three Courts that it comprises are aimed at
strengthening the judicial control of accounts by providing the Audit Office with institutional,
technical and financial resources to enable to fully play its role of controlling the financial
management of the executive power and counselling Parliament.

2. The establishment of the General Inspectorate of Finance (IGF) is in keeping with
the recommendations of the Country Financial Accountability Assessment (CFAA) which
had expressed the wish for the establishment of an internal control organ within the MEFB as
it is the case in most French-speaking countries. The IGF is empowered to audit the
management of public accountants, authorizing officers and all bodies having financial or
economic ties with the State.

3. The duties of the Treasury Inspection and Verification Unit which has been raised
to the status of Directorate within the General Directorate of the Treasury and Public
Accounting (DGTCP) by Decree No. 2004-570 of 1 June 2004 include the documentary
verification of operations of treasury offices and taking the measures provided for by the laws
and regulations in force to suppress the misappropriation of public funds.
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Recent Reforms of the Customs Administration

Measures were recently taken within the customs administration to streamline the
structure and reduce the level of customs duties and taxes® and clearance procedures. This
progress concerns notably implementation of a new organization chart of the General
Directorate of Customs (DGD), revision of the manual of procedures in computerized offices,
reduction of clearance time frames, improvement of the quality of services provided to users,
streamlining of the customs tariff, implementation of the anti-corruption roadmap and
strengthening of human and material resources by recruiting 140 employees and 50
inspectors of customs and rehabilitating nine customs offices. The customs school was
rehabilitated to train inspectors and a training centre for junior employees was put in place.
One of the projects recently implemented to strengthen the customs administration is the
installation of the new customs management software SYDONIA++ in customs offices. The
implementation of this project, which aims to strengthen the capacities of the customs
administration through the use of an efficient software as instrument for the management of
customs operations, to increase customs revenue and to enhance the efficacy of customs
control through the computerized monitoring of clearance operations, started in May 2004
with the technical support of UNCTAD and is expected to last up to September 2005. Other
additional measures taken to streamline and speed up operations relate to the submission of
the manifest and declaration before the arrival of vessels and the putting in place of
specialized lines (routers) to improve liaison of computerized customs offices with the DGD.

® Since the year 2000, customs duties and taxes have been consolidated in four rates: 5% for raw materials,
inputs and spare parts, 5% and 15% for capital goods, and 25% and 30% for consumer goods. The unweighted
average rate of import duties and taxes is thus 18.7%. The VAT rate is 20% and the average rate of excise taxes
is 69.9%.
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Some Statistics on Auditing of Treasury Offices by the Treasury
Inspection and Audit Unit

Year Percentage of Audited Number of Established
Treasury Offices (%) Misappropriations of Public
Funds

2000 52 13

2001 60 7

2002 12 9

2003 23 3

2004 65 8

Source :Presentation of the Inspection and Verification Unit, October 2004.
! Situation as at 2 November 2004.
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Core Labour Conventions Ratified by the Republic of Madagascar

Convention (No. 87) concerning Freedom of Association and Protection of the Right to
Organize;

Convention (No. 98) concerning the Application of the Principles of the Right to Organize
and to Bargain Collectively ;

Convention (No. 29) concerning Forced Labour ;
Convention (No. 138) Convention concerning minimum age ;

Convention (No. 100) concerning Equal Remuneration for Men and Women Workers for
Work of Equal Value ;

Convention (No. 111) concerning Discrimination in respect of Employment and Occupation.
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Judicial Organization in Madagascar :

1. In Madagascar, justice is rendered by the Supreme Court (which comprises a
Court of Cassation, a Council of State and an Audit Office), six Courts of Appeal, thirty-six
Courts of First Instance (TPI), six administrative courts, six financial courts, commercial
courts, labour courts and the Court of Impeachment (HCJ). All of these courts are under the
administrative supervision of the Ministry of Justice (Chancellery) which runs, spurs and
coordinates their respective activities. Alongside this institutional machinery are public and
private institutions whose activity contributes towards the administration of justice which is a
public service. These include the Bar Association, the Society of Bailiffs and Auctioneers,
the Federation of Notaries Public, the Arbitration and Mediation Centre, the Ombudsman of
the Republic and the Higher Anti-Corruption Council.

2. The Ministry of Justice was reorganized by Decree No. 2003-99 of 11 February
2003 which lays down its duties. Article 1 of the decree provides that “the Ministry of
Justice shall ensure the application of the law. To this end, it shall have authority over
magistrates of the Public Prosecutor’s Office. It shall ensure the administration of justice
whose activity it shall control. It shall cause the detention of people accused of a crime and
the execution of sentences of imprisonment”. Apart from the Minister’s cabinet and the
Secretariat General, the organization chart of the Ministry provides for a Coordinator General
of Projects and three central directorates, namely: Directorate General for Judicial Affairs,
Penitentiary Administration and Control of the Functioning of Courts; Directorate General
for Studies and Reforms; and Directorate General for Prisons Administration and
Reformatory Education. Apart from controlling the smooth functioning of courts and
penitentiary establishments, the Ministry also exercises supervisory authority over the
National School of Magistracy and Court Registry (ENMG) and the National School of
Prisons Administration.

3. The Supreme Court is responsible for ensuring the regular functioning of judicial,
administrative and financial courts. Ordinance No. 2001-4 of 18 November 2001 provided
for the passing of an organic law on the organization, duties, functioning and procedure
before the Supreme Court and the three courts which it comprises. Courts of Appeal are
located in the chief-towns of provinces. However, Diego Suarez Court of Appeal is not yet
functional. Courts of Appeal hear appeals lodged against appealable judgments rendered by
Courts of First Instance (TPI) which are common law courts, that is those to which people
liable to trial go in the first instance. TPI have jurisdiction over civil and commercial, and
criminal and labour matters. They also hear disputes arising from contracts of employment
and offences punished with penalties, of more than five days and less than five years
imprisonment.

4. In accordance with the provisions of Articles 109 and 110 of the Constitution, the
Council of State and Audit Office rule on appeals against judgments rendered by
administrative and financial courts operating in the autonomous provinces. Consequently,
Law No. 2001-25 of 9 April 2003 has set up administrative and financial courts falling
respectively under courts in the administrative category and those in the financial category.
Administrative courts are in charge of administrative and electoral disputes, while financial
courts which audit the accounts of decentralized territorial entities and public bodies are
attached to the administrative courts.
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5. Furthermore, the Malagasy Constitution provides in Article 103 for the setting up
of three organs to contribute, each in its own sphere, to the smooth functioning of justice : (i)
the Higher Council of Magistracy (CSM) which is a protective and punitive organ
responsible for ensuring, in particular, compliance with the provisions of the rules and
regulations governing magistrates. The Council is chaired by the President of the Republic.
The Minister of Justice is the Vice-Chairperson; (ii) the General Inspectorate of Justice (1GJ)
which is an investigation organ responsible for monitoring compliance with the rules of
ethics by magistrates and judicial personnel; and (iii) the National Council of Justice (CNJ)
which is a consultative body responsible for making recommendations to improve the
administration of justice particularly as concerns laws and regulations relating to courts,
magistrates and legal auxiliaries.

6. Section IV of the Constitution is devoted to the High Constitutional Court which
is in charge of (i) ruling on the constitutionality of treaties, laws, ordinances, interprovincial
conventions and autonomous regulations issued by the central authority; (ii) settling
jurisdictional conflicts between two or more State institutions and (iii) ruling on disputes
arising from referendum operations, election of the President of the Republic and elections of
Deputies and Senators.

7. The establishment of the Court of Impeachment (HCJ) is provided for by Article
97 of the Constitution. The HCJ is specially responsible for trying the President of the
Republic, Presidents of the two houses of Parliament, the Prime Minister and other members
of Government for acts committed in the exercise of their duties where such acts constitute
high treason or are considered crimes or misdemeanors at the time that they were committed.
The existence of this high court is a fundamental guarantee of the rule of law.

8. Regarding the judicial workforce, Malagasy justice has about 550 magistrates and
some 764 registrars for a population estimated at 16.9 million in 2004. This workforce
includes very few judges specialized in civil and commercial matters, which limits access by
private investors to justice. These figures show a need to increase the workforce despite the
recruitment efforts made by the GRM in recent years (203 magistrates since 1996 and 25
magistrates who graduated in 2003). Mobile court sessions which ought to help bring justice
nearer to the people have not been held for more than one year now because of lack of
logistical and financial resources.
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Some Texts on the Legal Business Environment Prepared by the CRDA

Law No. 99-4 of 21 April 1999 on cooperatives ;

Law No. 99-18 of 2 August 1999 to lay down rules and regulations governing traders ;
Law No. 99-24 of 19 August 1999 on temporary judicial hypothec ;

Law No. 99-25 of 22 August 1999 transparency in enterprises ;

Law No. 99-26 of 29 August1999 relating to the advertising of liens ;

Law No. 99-716 of 8 September 1999 on the trade and corporate register;

Decree No. 99-717 of 8 September 1999 on the publicity of credit based on personal
property ;

Law No. 2000-19 relating to preliminary accounting value in commercial matters ;

Order No. 2000-161 of 6 January 2000 on tariffs of the trade and corporate register and
declaration models ;

Law No. 98-5 of 19 February 1998 instituting a section of the Commercial Division and a
special procedure for the recovery of certain debts of national banks ;

Law No. 98-19 of 2 December 1998 on arbitration, published in Official Gazette No. 2549 of
15 December 1998, which enabled the establishment of the CAMM in 2000 ;

Law No. 2003/36 of 30 January 2004 on trading companies, published on 1 March 2004 in
Official Gazette No. 2890;

Bill No. 35/2003 of 9 September 2003 on goodwill, adopted by the Senate on 15 July 2004,
but not yet published ;

Bill No. 37/2003 of 9 September 2003 on procedures for wiping off debts, adopted by the
Senate on 15 July 2004, but not yet published ;

Bill No. 26/2001 of 24 September 2001 on partnership contract and civil society, adopted by
the Senate on 15 July 2004, but not yet published ;

Decree No. 2004-453 of 6 April 2004 to lay down conditions for the implementation of Law
No. 2003/36 of 30 January 2004 on trading companies, published on 6 April 2004 in Official
Gazette No. 2980 of 14 June 2004 ;

Law No. 2004-20 of 19 August 2004 on money laundering, detection, confiscation and
attachment of proceeds of crime and international cooperation ;

Bill No. 14/2001 of 6 July 2001 relating to the prevention and suppression of offences in the
area of cheques, adopted by the Senate on 21 July 2004, but not yet published.
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Status of Computerization of the Judicial System

1. Regarding material resources, the justice sector in general and courts in particular
are manifestly under-equipped: inadequate premises, overcrowded registries and absence of a
room for the classification of case files and sequestrated property, as well as space for filing.
Consequently, there are problems of security of case files and other documents, as well as
integrity of judicial information. The situation is compounded by dilapidated office furniture
and timeworn data-processing equipment. In fact, registers and other court minute-books are
still kept by hand and court decisions typed with mechanical typewriters. This situation
justifies the criticisms often made about justice for sometimes taking many years to hand
down decisions. This applies to Antananarivo Court of First Instance which handles more
than 70% of the national judicial workload and where about 30 000 criminal cases were
pending for want of material and human (magistrates and registrars) resources to examine
them and deliver the corresponding judgments. These cases are said to have been treated,
according to information provided by Madagascan authorities. Efforts are now geared
towards clearing pending cases in provincial courts.

2. Concerning computerization, the dire lack of material resources in some courts is
due to inadequate financial resources. In fact, many regions have practically no computer
and communication systems and all courts including the chancellery lack technical staff. The
Ministry of Justice has not yet prepared its computerization master plan. It also has no data-
processing centre, information system and electronic mail. Only a few members of the
chancellery with a computer equipped with a modem are connected to the Internet. The
entire Ministry has a total of 107 computers for a workforce of 1024 (384 magistrates and
662 administrative staff). Half (53) of the computers are in the chancellery. Antananarivo
Court of First Instance (TPI) has 11 old computers used for various data-processing tasks.
Two of the computers are assigned to the trade register. It should be noted that one of the
two computers is currently out of order. The operating system of more than half of these
computers are either Windows 95 or Windows 98 with Office 97. Apart from the lack of
equipment and obsolescence of the computers, there is also a shortage of computer staff. The
entire chancellery has only one computer scientist who ensures the proper functioning of
equipment and assists the staff in office automation application.
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Status of Computerization of Public Finance Management

2.1.23 Information processing technology : it is nowadays admitted that the use of
modern information processing tools plays a key role in the strengthening of the
accountability and managerial capacities of the entire administration. It allows for the
capture, saving, retrieval and rapid sharing of data necessary for transparency in the entire
institution. At present, the MEFB has no integrated computerized public finance
management system. For the moment, a set of small systems developed in an obsolete
computer environment (Clipper) are functional in the General Directorate of the Budget, DGI
and DGTCP. Exchanges are carried out through diskettes. Concerning the DGD,
computerization started in 2000. Today, all big and medium-sized customs offices, a total of
12, have been computerized. However, 11 small offices are yet to be computerized. The
main computer systems in place are the SYDONIA 2.7 for the processing of customs
declarations and an internally developed statistics processing system. In order to improve the
functionalities of SYDONIA 2.7 and include the missing functions, the Malagasy
government has taken the necessary steps for the acquisition and adaptation of the improved
version of SYDONIA 3 called SYDONIA++ which brings much more flexibility and more
functionalities than the previous version 2.7.

2.1.24 These systems do not cover all functional needs of public finance management, do
not have efficient and reliable means of communication and exchange of computerized data
and are, above all, undermined by the absence of integration between the different systems
used within the various directorates of the MEFB and also between this ministry and other
spending ministries. To remedy these weaknesses, the government has decided, with the
support of the World Bank within the framework of the Governance and Institution
Development Project (PGDI), to launch an integrated computerized public finance
management system project (SIGFP) which will be installed first on the pilot site of the town
of Tamatave and then in regional chief-towns. According to information provided during the
seminar on the governance profile, the SIGFP should now be operational in the six provinces.
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Comparative Evaluations of Governance in Madagascar by Other Institutions

Source Score Category Rating
Freedom House® Partly free

1. Political rights 3 Partly free

2. Civil liberties 3 Partly free

3. Press freedom 41 Partly free 13 out of 48 sub-Saharan

African countries

Heritage Foundation’ 2.68 Mostly free

1. Trade policy

2. Tax burden 3.3

3. State intervention 15

4. Monetary policy 2

5. Foreign investment 3

6. Banking and financial sector 3

7. Prices and wages 2

8. Property rights 3

9. Regulation 3

10. Informal sector 4
Millennium Challenge Corporation®

1. Political rights 68-85%

2. Civil liberties 71-90%

3. Fight against corruption 96%

4. Effectiveness of Government 80%

5. Primacy of the law 89%

6. Accountability 81%

7. Quality of regulation 84%
World Bank®

4. Accountability -0.05

5. Political stability +0.30

6. Effectiveness of Government -0.38

7. Quality of regulation -0.26

8. Primacy of the law -0.19

9. Fight against corruption +0.14
Transparency International
1. Corruption perception index 2004° 31 83 out of 145 countries
2. Corruption perception index 2003 2.6 89 out of 133 countries
3. Corruption perception index 2002 1.7 99 out of 102 countries

® Based in the United States, Freedom House is a not-for-profit organization funded by tax-deductible grants and by American Government
funding. The data presented here are extracted from the Report ‘Freedom in the World 2005°. This report, published since 1972, assesses
the level of freedom in countries of the world on the basis of criteria largely drawn from the Universal Declaration of Human Rights. The
mark awarded each country ranges from 1 (highest degree of freedom) to 7 (lowest degree of freedom). For further details on this
evaluation see h++p://www/freedomhouse.org/ratings/index.htm.

" These data are drawn from the report ‘2005 Index of Economic Freedom’ published by Heritage Foundation which is an organization
based in the United States. This report assessed economic freedom in 161 countries. On the basis of the mark awarded, countries are
classified in the following five categories: free (1-1.99); mostly free (2-2.99); mostly not free (3-3.99) and suppressed (4-5). For further
details on this report, consult the Internet site http//www.heritage.org/research/features/index/countries.cfm.

& The Millennium Challenge Corporation (MCC) is the body of the American Government responsible for managing the Millennium
Challenge Account (MCA) resources. The data presented here are drawn from the MCC evaluation. Percentages represent the classification
of Madagascar in relation to other MCA resource applicant countries. 0% represents the lowest classification, 50% the median classification
and 100% the best classification. For further information, see http://www.mca.gov.

® The mark awarded ranges from -2.5 (lowest performance) to +2.5 (highest performance). For further information, see
http://info.worldbank.org/governance/kkz2002/country_reports.asp

10" Mark of the Corruption Perception Index makes reference to perceptions of the degree of corruption as felt by
business circles, academics and country analysts. It spreads from 10 (high level of integrity) to O (high level of
corruption).
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Comparative Evaluation of Governance in Madagascar by Other Institutions

Source Score Category Rating
Erazer Institute®!
1. Size of  Government (public

expenditures, taxes, and enterprises) 7
2. Legal framework and security of

property rights 3
3. Access to clean money 7
4. Freedom to participate in international

trade 5.2
5. Regulation of credit, labour market and

business 5.1

! The data presented here are extracted from ‘Economic Freedom of the World, 2002’ published by Frazer
Institute. These data assess the extent to which country policies and institutions encourage economic freedom.
The index awarded to each country ranges from 0 (least economic freedom) to 10 (highest economic freedom).

For further information on this index, see http://www.freetheworld.com/release.html




Matrix of Actions for Improving Governance

Annex 10
Page 1 of 4

Objectives

Actions to be undertaken

Partners responsible

1. Cross-cutting Area: Communication

Ownership by public opinion of country development
policies ; improved participation of the populations in
decision-making ; improvement of the obligation for
public authorities to render account to the populations;
sharing of information at all levels; transparency and
prevention of corruption; prevention of social conflicts.

a)  Formulation of a communication policy;

b)  Promotion of the use of ICTs;

) Information and training for a change of
behaviour for gender mainstreaming in
development activities;

d)  Training in communication techniques;

e) Information and sensitization on country
development policies and on the role and
functioning of institutions;

f) Establishment of communication units in key
institutions.

a) Development

partners
b) Idem
c) ldem
d) Idem
e) ldem
f) idem

Indicators
Communication policy
formulated ; number of
training  sessions in
communication policy
organized

2. Consolidation of Democracy

a) Reaching consensus on issues of national
importance, conflict prevention;

b) Consolidation of political stability ;;

¢) Strengthening of the independence of the CNDH ;
control of the activity of Dinas and improved
consideration of the human rights issue in
development activities;

d) Reinforcement of the control of governmental
action

e) Increased involvement of CSO in development
activities ; partnership between CSO and the State ;
increased contribution of the press to the promotion
of transparency in the management of public
affairs.

a) Establishment of dialogue with the opposition;

b) Preparation of the forthcoming elections thanks to
the improvement of the institutional, technical and legal
framework for the organization and supervision of
elections;

c) Revitalization of the CNDH : review of its legal and
institutional framework ; and appointment of new
members;

d) Strengthening of the control of governmental action
by Parliament;

e) Building of civil society capacities and improvement
of the legal and institutional framework of the media ;
setting up of CSO focal points in ministries,
revitalization of the Civil Service Commission, building
of CSO capacities for organization, project design,
establishment of networks and access to ICTs ;
establishment of media regulatory agencies, review of
the legal framework of the media strengthening of the
capacities of journalists for investigation, ethics and
knowledge of legal language ; institution of press fees
or support funds.

a) Development

partners;

b) Idem

c) idem

d) ADB;

e) Development
partners

Drop in the number of
social conflicts which are
reflected in  strikes;
number of private
members bills tabled by
deputies ; media
regulatory agencies
established ; governmental
measures to support the
press
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Obijectives Actions to be undertaken Partners responsible Indicators
3. Decentralization c) Implementation of the policy and strategies set out in the | a) Development | Measures taken to
Policy Letter and the national decentralization and partners improve the clarity of the
Promotion of participation and transparency deconcentration programme; b) Idem decentralization  policy;
through closed control ; increased contribution | d)  Strengthening of councils (transfer of powers ; exercise of | ¢) Idem measures taken to build
of decentralization to development contracting authority by councils, improvement of d) Idem the capacities of regions
financial autonomy, functionality of the Local e) idem and councils
Development Fund);
e)  Strengthening of regions (clarification of the exercise of
powers, improvement of financial autonomy, effectiveness
of integration of the various sectoral initiatives from the
perspective of space);
f) Harmonization of the deconcentration of the State, the
region being the strategic level;
g) Building of capacities of decentralized and deconcentrated
authorities
h)  Articulation of decentralization with private sector
development.
Combatting Corruption a)  Strengthening of the independence of BIANCO,; a) Development
b) Establishment of BIANCO branch offices; partners The roadmap of the
Contribution to the fight against corruption )] Simplification of texts and procedures; b) Idem CSLCC for combating
d) Improvement of the judicial environment; c) Idem corruption is
e) Application of the law on money laundering; d) Idem implemented.
) Putting in place of the Court of Impeachment; e) Idem
0) Extension of the obligation to declare assets and property | f) Idem The corruption perception
to the Head of State; 9) Idem index  published by
h)  Strengthening of the powers of BIANCO; h) Idem Transparency
i) Preparation of texts on the financing of political parties; i) Idem International  increases
j) Preparation of texts aimed at limiting the circulation of j) Idem from 3.1 in 2004 to 4.6 in
cash; k) idem 2007;

k) Establishment of mechanisms for reception, information
of the public and complaints in government services.

The corruption control
indicator published by the
World Bank increases
from -0.14 in 2002 to
+0.5in 2007.
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Matrix of Actions for Improving Governance
Obijectives Actions to be undertaken Partners responsible Government, legal
auxiliaries, private sector,
judicial authority,
Parliament

Legal and Judicial Reforms Thrust

Improvement of the legal and judicial
framework

)
s)
Ly
u)

v)

Harmonization of reforms;

Flexibility in the composition of the reform commission;
Definition of reform priorities and goals;

Technical, financial and material support to the reform
commission;

Harmonization of domestic legal instruments with international
conventions;

Filling of gaps in the laws notably in the areas of AIDS control
and ICTs;

Formulation of a private sector development policy;
Formulation of a national employment policy;

Revision of outdated texts;

Improvement of public/private sector partnership;
Popularization of business law texts;

Modernization of the legal environment for business;
Effectiveness of the central accounts unit;

Improvement of private sector information;

Reform of the entire judicial system;

establishment of the National Judicial Council and Inspectorate
of Services;

Review of the rules and regulations governing magistrates to
strengthen their independence, improve their performance and
ensure greater control by the public;

Improvement of access to justice;

Strengthening of control by the Supreme Court;

Publication of court decisions;

Ownership of rules of ethics;

Strengthening of the powers of legal auxiliaries

ADB, in collaboration
with other development
partners

The law on legal aid is
revised,

The new legal and
institutional framework for
public/private partnership is
prepared and implemented;

The new special statutes of
registrars are prepared;

Court decisions are
published and are no longer
delivered in anonymity;

Reforms are implemented to
strengthen the independence
of justice;

New laws are prepared in
the areas of AIDS control
and ICTs;

Laws are more popularized.
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Matrix of Actions for Improving Governance
Obijectives Actions to be undertaken Partners Government,
responsible Parliament, Judicial
authority
Civil Service a) Revitalization of the services of the Ombudsman; Development Programme budgets
b) Ownership of the provisions of the Code of Ethics; partners are prepared and
Improve administrative accountability ¢) Preparation of texts on the Ethics Committee and putting in place of the implemented
Committee;
d) Restructuring of the civil service;
e) Building of the capacities of control institutions.
Public Finance a) Popularization of the Public Procurement Code; ADB, in | Programme budgets
b) Preparation of the enabling texts of the Public Procurement Code; collaboration are implemented,;
Improve public finance management ¢) Clarification of missions of the different control corps; with other
d) Operationalization of internal control structures; development The calculation of
e) Improvement of communication in the area of taxation and intensification of staff | partners market values is
training; harmonized;
f) Harmonization of the calculation of market values nationwide;
g) Strengthening of capacities in the areas of programme budgets and public finance The reform  of
control; public procurement
h) Strengthening of judicial control is implemented
i) Speeding up of the effective establishment of the General Directorate of Internal
Auditing
Central Bank of Madagascar a) Review Article 6 of the Statutes of the Central Bank of Madagascar to focus its Development Articles 6, 7 and 28
missions on the maintenance of price stability, partners of the Statutes of
b) Review Article 7 of the Statutes of the Central Bank to take into account the the Central Bank
introduction, from 1 January 2005, of the Ariary as the currency unit of are reviewed,;
Madagascar in replacement of the Malagasy franc;
¢) Review Article 28 of the Statutes of the Central Bank to clarify the notion of The Central Bank
“ordinary State revenue” mentioned in it as the basis for the calculation of formulates and
advances to the State; implements a
d) Formulate a monetary policy strategy; communication
e) Improve communication with the public on Central Bank objectives, strategies policy.

and actions.




