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ADMINISTRATIVE TRIBUNAL OF THE AFRICAN DEVELOPMENT BANK 
 
QUORUM:  Justice Salihu Modibbo Alfa BELGORE  President  

Justice Leona Valerie THERON   Vice-President 
Professor Yadh BEN ACHOUR   Member 
Justice Anne L. MACTAVISH     Member  
Justice Benjamin Joses ODOKI   Member 

 
APPLICATION No. 2016/02 

 
J. T., Applicant,  

African Development Bank, Respondent  
 

Judgment No. 102 of the Administrative Tribunal rendered on 26 January 2018 
 

I. RELEVANT FACTS 
 

1.  The Applicant joined the African Development Bank (the Bank) on 30 August 2000 as a 
Senior Finance Officer in the Treasury Department (FTRY 5) at PL5. At the time of his 
departure from the Bank in August 2014, the Applicant held the position of Principal 
Investment Officer, grade PL4, in the Private Sector Department (OPSM 5). 

 
2.  The Respondent gave the Applicant a cellular phone with a Tunisie Telecom SIM (SIM TT) 

card for professional use. When the Applicant left the Bank in August 2014, a sum of TND 
39,709.91 was deducted from his severance pay in repayment of unpaid telephone bills on 
the TT SIM card call number allocated to him. The Respondent considered that the 
Applicant had not returned the SIM card for this number after he had been assigned to the 
Senegal field office SNFO) and that it was entitled to assume that the Applicant was 
therefore responsible for the telephone calls appearing on the invoices corresponding to 
the telephone number which had been assigned to him. 

 
3.  On 15 June 2015, the Applicant filed a request with the Vice President, Corporate Services 

(CSVP) for an administrative review of the Respondent's administrative decision to 
withhold TND 39,709.91 from his separation entitlement. The Vice President, CSVP 
informed the Applicant by a letter dated 31 July 2015 that it endorsed the Respondent's 
decision. 

 
4.  On 7 September 2015, the Applicant filed an appeal with the Staff Appeals Committee 

(Appeal No. 247) against the decision, claiming that he had not incurred the telephone 
charges between January and April 2014 as he had returned the Tunisie Telecom SIM card 
to the Respondent in July 2013, shortly after receiving his transfer notification from Tunisia 
to the Senegal field office (SNFO). 
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5.  After holding hearings on 25 June 2016, by video-conference, and on 1 July 2016, in camera, 
the Staff Appeals Committee concluded given the absence of a reliable investigation, that 
it was unable to come to any conclusions and submitted its report and recommendations 
to the President of the Bank for decision on 20 September 2016. 

 
6.  By Application dated 27 December 2016, the Applicant filed an appeal with the Tribunal 

challenging the Respondent's decision to deduct TND 39,709.91 from his separation 
entitlement. He also alleged that the Respondent had inflicted a loss of earnings and 
refused to compensate him for the embarrassment, character assassination, slander, and 
injuries to his feelings. 

 
7.  The Respondent argued that the Application is inadmissible. It argued principally that the 

Applicant had not exhausted all the internal recourse mechanisms available within the 
Bank. In support of this plea of inadmissibility, the Respondent contended that the 
jurisdiction of the Administrative Tribunal arises only in relation to an appeal by a staff 
member against an administrative decision alleged to be in breach of the staff member's 
terms of appointment or conditions or benefits of employment. In the present case, the 
Applicant had not identified does not produce acts that are actionable within the meaning 
of the statutory rules of the Tribunal.  It also alleged the violation of Staff Rules 103.04 (a) 
and 103.06 (d). The Respondent stressed that under Rule XIV (new) (8) of the Tribunal's 
Rules of Procedure, any objection to the admissibility of an Application must be heard 
before the Tribunal can proceed with a substantive examination of the case. 
 

II. ARGUMENTS OF THE PARTIES ON THE ADMISSIBILITY OF THE APPLICATION 
 
 

8.  The Tribunal notes that the Respondent raised a plea of inadmissibility of Application 
2016/02. It developed this plea firstly by referring to the nature of the contested decision 
and then it pleaded the argument of failure to exhaust domestic remedies. It also argued 
that the decision to deduct TND 39,709.91 from the Applicant's separation entitlement was 
unrelated to the challenge of an administrative decision within the meaning of the Bank's 
rules. The Respondent asked the Tribunal to find the Application inadmissible. 

 
9.  The question of inadmissibility based on the failure to have recourse to internal remedies 

and the non-decisive nature of the Staff Appeals Committee's decision was settled by the 
Tribunal in its order of 14 August 2017. In that order, the Tribunal decided that “If the Staff 
Appeals Committee has not completed the processing of the case by 15 December 2017, the 
Applicant shall have the right to reintroduce the present application so that it may be heard 
at the next session of the Tribunal, in January 2018." 
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10.  The Respondent contends that the Tribunal only has jurisdiction over the remedies of a 
staff member against an administrative decision which affects his conditions of 
appointment or the conditions and advantages at his job. The Tribunal cannot endorse the 
Respondent’s overly restrictive interpretation of what constitutes an "administrative 
decision". An administrative decision may be defined as any act or action or abstention of 
the Bank which has the effect of law on the staff member's status or legal situation. In the 
present case, the Bank's withholding of separation benefits is intimately related to the legal 
position of the staff member and his rights as an agent of the Bank. It is without a doubt an 
administrative decision. 

 

11.  For all these reasons, the objection of inadmissibility of the Bank was dismissed and the 
Tribunal shall now consider the merits of this case. 

 
 

III. SUBSTANTIVE ARGUMENTS OF THE PARTIES 
 

a) Arguments of the Applicant 
 

12.  The Applicant asserts that the Respondent's allegation that he improperly used the Tunisie 
Telecom (TT) SIM card corresponding to the telephone number "+21698702350" to make 
calls for a total value of TND 39,709.91 is false, unfounded and unproven. It therefore 
wrongly used its prerogative to unilaterally deduct the sum of TND 39,709.91 from his 
separation benefits. 
 

13.  He reiterates that he handed the Tunisian SIM card to the department in charge (CIMM) 
before leaving Tunis for Dakar, in late July 2013. As proof, he argues that this date 
corresponds to the period during which the Respondent stopped invoicing the said line and 
that this situation lasted until April 2014. The Applicant asserts that the only explanation is 
that during these (9) months the line was suspended and therefore not billed by the 
operator Tunisie Telecom. He also asserts that billing is a daily exercise and that it is hardly 
possible for such a long period of time to pass without any invoice being issued on an 
allegedly active line. 
 

14.  The Applicant notes that during this same period, the Respondent correctly charged him 
for the use of his Dakar SIM card. According to him, there are inconsistencies in the billing 
of telephone calls which would seriously call into question the legitimacy of his invoices 
and the Respondent's omission. He considers that he showed diligence as soon as the 
Respondent informed him of a misuse of the TT SIM card indicated above and the TND 
39,709.91 invoiced to him. In this regard, he states that he immediately contacted the 
relevant Human Resources division manager (CHRM) to challenge the invoices, in particular 
to expressly request that the Respondent conduct an investigation through IT services on 
a possible case of fraud and even suggested that an investigation be conducted by the 
Tunisian police while the telephone line was still in service to trace the calls in dispute. It is 
regrettable that instead of taking the necessary precautions, the Respondent ordered 
Tunisie Telecom to discontinue the line in dispute thereby subverting the possibility of 
apprehending the culprit in flagrante delicto. He also asserts that the Respondent 
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intervened manually in an automated billing system to conceal fraud that emanated from 
its services. In addition, the Applicant submits that the Respondent has failed to comply 
with its duty of care since it has no specific rules relating to the return of its telephone 
equipment by its employees during a transfer and that the only existing rule pertains to 
departures from the Bank. The Respondent should impose an obligation its employees and 
not only rely on their good will to ensure the proper return of its telephone equipment. 
Although he does not know what recommendations were made to the President of the 
Bank, and regrets the non-disclosure of this information, the Applicant points out that the 
Staff Appeals Committee did not act in favour of the Respondent. 
 

15.  The Applicant claims that the Respondent has sufficient human, technical and financial 
resources to resolve this case and accuses it of negligence in the management of this case. 
He reiterates that the Respondent has not, for more than three (3) years, provided any 
reliable data linking him to the contentious calls and the claimed invoices, and that it merely 
claims that the SIM number of the cellular phone was the same as the one used to make 
said calls. Moreover, the Respondent has not produced any evidence of serious measures 
taken to establish the truth.  The Applicant invites the Tribunal to find that the Respondent 
provides no evidence establishing that he is responsible for the misuse of the above-
mentioned TT SIM card and the invoices of TND 39,709.91 unjustifiably charged to him. He 
is of the opinion that the facts of this case demonstrate the flagrant incapacity and 
shortcomings of the Bank's technical department in charge of telecommunications 
management which, instead of meeting its responsibilities and correcting its shortcomings, 
indiscriminately resorts to accusations. He pointed out that this case also highlights the lack 
of clear procedures or regulations in the management of telecommunications equipment 
made available to the staff since the Bank is not capable of ensuring proper coordination 
in the restitution of a SIM card. The Applicant urges the Tribunal to find in favour of his 
request for compensation, rule that these accusations are without merit or evidence and 
that they have been seriously prejudicial to him. 

 
16.  In conclusion, the Applicant requests that the Tribunal take into consideration the suffering 

and anguish he has endured by the loss of earnings occasioned by improperly withholding 
of his money, find that the allegations against him are not based on any evidence, and order 
the Respondent to make the payments and compensation submitted in his arguments. 
 
b) Arguments of the Respondent 
 

17.  The Respondent points out that it is established that the Applicant was provided with the 
BlackBerry cellular phone, reference no. IMEI 357 461 043 956 856 and the Tunisie Telecom 
SIM card number (+216) 98702350, for professional use during the period from 30 August 
2000 to June 2013 and coinciding with his assignment to the Temporary Relocation Agency 
in Tunis. Likewise, it further notes that it is established that when the Applicant was 
transferred from Tunis to the Senegal Field Office (SNFO) in June 2013, he was obliged to 
return the Tunisie Telecom SIM card to the Respondent. Finally, it states that after taking 
up his position in Dakar, the Applicant was given a local SIM card from the Senegalese 
operator Sonatel (SN Alize - + 221-770991288) and that he kept the same BlackBerry cell 
phone referenced under the IMEI number indicated earlier. 
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18.  The Respondent states that it has consistently maintained that its decision to withhold TND 
39,709.91 from the Applicant's separation benefits can only be rescinded if he provides 
proof of the return of the TT SIM card. It notes that it informed the Applicant of this on 
several occasions and in particular in the letter from the CSVP dated 31 July 2015 in 
response to the request for administrative review. The Respondent asserts that it is 
satisfied that the Applicant is responsible for the disputed calls since there is no doubt that 
he did not return the TT SIM card prior to his departure from Tunis in July 2013 or after his 
arrival in Dakar, at the Senegal office (Senegal-SNFO). It supports of this argument that the 
SIM card was not returned by the Applicant it relies on the technical data that it considers 
reliable and convincing. It also relies on inconsistencies in the Applicant's submissions. The 
Respondent points out what it describes as a contradiction in the Applicant's comments 
concerning the date which the TT SIM card was allegedly returned. He alleged in an email 
dated 18 April 2014 addressed to CIMM that it was in June 2013 when he arrived in Dakar 
(Senegal-SNFO) that he returned his old TT SIM card (phone number + 216- 98702350) to 
a colleague from the Dakar CIMM Department (SNFO) and that in exchange, he received a 
new local BlackBerry number (+ 221-770991288). Then, on 29 December 2014, he informed 
CHRM that the TT SIM card was returned to CIMM in Tunis prior to his departure for Dakar 
where, upon taking up his position, another SIM card was allocated to him. According to 
the Respondent, in neither case does the Applicant provide tangible evidence to support 
his contradictory claims. Therefore, it considers it legitimate to doubt the good faith of the 
Applicant and to argue that the TT SIM card was not returned in Tunis or Dakar, but was 
kept and misused by the Applicant after his assignment in Senegal in violation of the Rules 
of the Respondent governing the use of institutional property and is, as such, responsible 
for the invoices of TND 39,709.91 presented by Tunisie Telecom. 

 
19.  In addition, the Respondent provides technical data to support its claims. It indicates that 

the department in charge of IT and telephone management has provided supporting 
information which, in its view, constitutes sufficient evidence of the Applicant's liability. It 
has produced and shown, in addition to its arguments, files it described as data extracts of 
the telephone server which would indicate that roaming calls were placed via the network 
SN Alize, a Senegalese operator. The Respondent asserts that the evidence it has produced 
is conclusive evidence that the Applicant misused the mobile phone assigned to him for 
professional use. Moreover, it argues that, contrary to the Applicant's assertions, a 
procedure for the surrender and return of the devices and/or SIM card are in place. In 
support of this it produced a copy of a Form usually signed by a member of staff prior to 
his retirement, as an annex to the Rejoinder. 

 
20.  The Respondent maintains that the withholding of TND 39,709.91 on the Applicant's 

separation benefits was the result of the improper use of the SIM card which was made 
available for a specific purpose, essentially, professional use. It points out that this conduct 
constitutes a violation of the Bank's rules, to which all employees of the Bank are subject 
under Article 3.2 of the Staff Regulations which states that: "By accepting appointment, 
staff members pledge themselves to discharge their functions and conduct themselves in 
the Bank's best interests.” The Respondent states that the Bank's rules prescribe the liability 
of recipients of cell phones. It refers to Administrative Instruction No. 01/2000 issued by 
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the Vice-President, Corporate Services (CMVP) dated 16 June 2000 concerning the use of 
mobile phones by staff members which indicates that they are responsible for its 
safekeeping and they can be held financially responsible for any damage or loss of such 
devices. It also refers to Chapter IV of the Code of Conduct concerning the personal conduct 
expected of an official in his relations with the public and with regard to the assets of the 
Bank. 

 
21.  According to the Respondent, the Applicant is attempting to reverse the burden of proof 

by asserting that it is the Respondent’s responsibility to prove that he is the one responsible 
for unpaid telephone bills. The Respondent considers that this position of the Applicant 
reflects a disregard of the general principle that the burden of proof is always on the 
Applicant before the Tribunal. It asserts that in this case the Tribunal should apply the 
standard of proof based on a balance of probabilities, consistent with its case law, to find 
that it was entitled, having regard to the factual elements in its possession, to deduct the 
sum of TND 39,709.91 from the Applicant’s separation benefits, in orders to reimburse 
unpaid telephone bills. 

 
22.  With regard to invoicing, the Respondent replies that, contrary to the Applicant's 

assertions, it did not receive an invoice corresponding to the TT SIM card as of 31 July, the 
period of his departure from Tunis to Dakar. This does not mean that the telephone line 
was cut off permanently. It states that pursuant to paragraphs 7 to 9 of the Administrative 
Instruction on the use of cellular telephones granted by the Bank, data consumption bills 
are not systematically issued when they remain within the pre-determined consumption 
limit. Personal calls made on the professional SIM cards which amounts exceed the pre-
determined ceiling are isolated and sent to the persons concerned only because they are 
asked for explanations / justifications of the overruns so that they can be paid for by the 
staff member if they are personal. 

 
23.  In its Rejoinder, the Respondent expresses its unhappiness at what it describes as serious 

new allegations and aspersions by the Applicant, which go beyond the issue before the 
Tribunal. It considers that the Applicant's submissions are not supported by any evidence 
and invites the Tribunal to consider the substantive issues raised by the Application and to 
determine whether its decision to withhold TND 39,709.91 from the Applicant's separation 
benefits was justified and legal. 

 
24.  In conclusion, the Respondent submits that has justified its decision to deduct from the 

Applicant's separation benefits the amount corresponding to the telephone consumption 
on the TT SIM card and therefore requests that the Tribunal find this administrative 
decision compliant with the Bank’s regulations. It requests the rejection of all the 
Applicant's claims and to find that the Motion is without grounds. 
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IV. REQUESTS OF THE PARTIES 
 

25.  In the Application, the Applicant requests that the Tribunal find that: 
 
a) The Respondent's case against him is unfounded and therefore dismiss it; 
b) The Respondent must apologize in writing, copying all of the Respondent's staff for 

the embarrassment, pain and suffering endured; 
c) The Respondent is required to repay the remainder of his separation benefits in the 

amount of TND 39,709.91 plus interest at the rate of 2.5% per month on a continuous 
compounding basis; 

d) The Respondent must pay the sum of GBP 250,000 (two hundred and fifty thousand 
pounds sterling) in compensation for the loss of profits, as well as the accrued and 
current legal and administrative costs;  

e) The Respondent must award him damages in the amount of GBP 5,000,000 (five 
million pounds sterling) for embarrassment, slander, character assassination and 
moral damage; 

f) The Respondent is guilty of (i) not having policies in place to manage the surrender, 
recall or return, as the case may be, of its SIM card stock, (ii) exposing staff members 
to both financial and reputational risk by allowing its billing staff to engage in 
fraudulent billing practices or manual intervention in its automated billing system and 
hence engaging in intermittent billing and (iii) aiding and abetting fraud by not 
condemning the fraudulent practices and the fraud committed by its billing staff in 
this particular case ; and 

g) The Respondent is guilty of forgery and falsification of records for using (his) money. 
 

26.  In its Reply, the Applicant adds the following requests: 
 
a) set aside the VP’s decision contained in the letter dated July 2015 and addressed to 

the Applicant; 
b) declare that the Respondent’s Administrative decision against the Applicant is 

unproven and must be set aside; 
c) uphold the Applicant’s claim to the relief as contained in section VII of the 

Application to the Tribunal; and 
d) uphold the Applicant’s prayers that the Respondent is guilty of lacking policies on 

the management of its SIM cards, exposing staff to reputational risk, aiding and 
abetting fraud and of 'faux et usage de faux ’ (forgery). 

 
27.  The Respondent requests that the Tribunal: 

 
a) affirm the decision contained in the Vice President's letter dated 31 July 2015 

addressed to the Applicant; 
b) declare that the Respondent's administrative decisions with regard to the Applicant 

are justified within the requirements of the Statute of the Administrative Tribunal 
and applicable law; 
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c) dismiss the Applicant's claims for the following: recovery of the withheld money, an 
apology for alleged embarrassment, pain and hurt; monetary compensation for lost 
opportunity, legal and administrative costs; and damages for embarrassment, 
slander, character assassination and injuries; and 

d) Dismiss the Applicant's request to find the Respondent guilty of lacking policies on 
the use of SIM cards, exposing staff to reputational risk, aiding and abetting fraud. 

 
The Respondent therefore requests the Tribunal to find that the present complaint is 
unfounded and, as such, to dismiss it.  
 

V. THE LAW 
 

28.  The main issue to be considered by the Tribunal concerns the evaluation of the facts that 
the Bank imputes to and blames on the Applicant. The general principle of evidence is that 
the burden of proof rests with the person who accuses or blames someone else. It is 
therefore the Bank that bears the burden of proof in principle. It is true that in the area of 
professional offenses, it is very difficult to obtain absolutely irrefutable hard evidence. 
Administrative tribunals, like the criminal courts, are generally satisfied with indirect 
evidence, such as inferences, probabilities, likelihoods, and overlaps, provided they are 
consistent and cogent enough to satisfy the requisite standard of proof. The legal issue is 
whether the Bank has sufficiently proved the facts alleged against the Applicant to convince 
the Tribunal or whether it relied on mere assumptions or probabilities too unfounded to 
convince the Tribunal. 

 
29.  The Bank states that the Applicant did not return the TT SIM card. It based this statement 

on both a deduction and a finding. The deduction is that the calls from Dakar, the place of 
employment and residence of the Applicant, were made for the most part to Cameroon, 
the country of which the Applicant is a national. The Bank also relies on a finding that the 
Applicant did not provide evidence that he had surrendered the SIM card and that, on the 
contrary, these claims were inconsistent and contradictory. The Applicant alleged in an 
email dated 18 April 2014 addressed to CIMM that when he arrived in Dakar, he returned 
his old TT SIM card, whereas on 29 December 2014, he informed CHRM that the TT SIM 
card was returned to CIMM in Tunis prior to his departure for Dakar. 

 
30.  To clarify this evidence, the Bank began an investigation with Tunisie Telecom with the 

assurance that it would recover the data very soon in order to establish by irrefutable 
means the innocence or guilt of the Applicant. Despite the Bank's assertion that it was doing 
its best to speed up this search procedure, to date no results have been obtained from 
Tunisie Telecom's services.  
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31.  The Applicant claims that he gave the SIM card to the relevant authorities of the Bank, and 

that he requested that the Bank keep the disputed telephone line open in order to find out 
who was actually responsible for its misuse and abuse. He accuses the Bank of negligence 
and even complicity with the culprits, writing in his Application that the Bank "...aiding and 
abetting fraud by not condemning the fraudulent practices and the fraud committed by its 
billing staff in this particular case...”. In a letter addressed to CHRM, and in the Application 
for administrative review addressed to the Vice-President, the Applicant states that he 
returned the SIM card to a person in the EPI building named "B.” (in fact, B. A.). The 
Applicant even presents a detailed account of this occurrence, which might seem likely. In 
the course of the pleadings, however, the Bank asserted that once the Respondent’ 
questioned Mr. B., he denied receiving the Applicant's SIM Card.  Mr. B., however, was not 
called as a witness either by the Bank or the Applicant. In addition, the Applicant challenges 
the technical data on which the Bank relies to support its accusations against the Applicant. 
The numbers appearing on the invoice sent by Tunisie Telecom were called to verify their 
connection with the Applicant, but this led to no conclusions. 
 

32.  Ultimately, the Bank's indirect evidence does not meet the requisite degree of likelihood 
and balance of probabilities to convince the Tribunal. The Bank attempted to strengthen 
its evidence in the course of pleadings. As a result of the Tribunal's order of 14 August 2017, 
the Bank presented to SAC on 29 November 2017 a report with new information and 
evidence. The SAC, however, could not reach any conclusion on the merits as there was no 
new evidence before it and decided to refer the case to the Tribunal for a ruling. At the 
hearing on Tuesday, 16 January 2018, the Applicant admitted the aforementioned report 
of 29 November 2017 before the Tribunal. 
 

33.  This new report, however, does not provide convincing new evidence. On the contrary, it 
contains gaps and weaknesses, in particular on two fundamental points. The first concerns 
calls made to or from Cameroon which ultimately had no connection with the Applicant. 
The second concerns the Applicant's presence in Tunis on 31 July 2013, the date of the 
supposed surrender of the SIM card. These deficiencies, in a document which is supposed 
to buttress the Bank's case, do not allow the Tribunal to decide in favour of the latter.  

 
34.  In parallel to the charges of fraudulent use of the SIM Card, the Bank advanced the idea of 

strict liability on the part of the Applicant as the alleged holder of the SIM Card. As the 
Applicant did not prove the surrender of the SIM card, as required by the Bank’s 
regulations, he must be considered as objectively responsible for the use of the card, as the 
holder. In this case, the Bank considered that it was entitled to deduct the sums equivalent 
to the unpaid calls from his separation benefits. 

 
35.  The Tribunal cannot endorse the claims of the Bank on these grounds. Given that the 

Applicant was unable to provide any definite and tangible evidence of surrendering the SIM 
Card, the Bank could have applied disciplinary action. However, as long as the Bank cannot 
specifically prove that the calls were made by the Applicant or any other person with a 
special personal link to him, as it has consistently attempted to do in all phases of the 
proceedings, the Applicant cannot be considered personally responsible for these calls and 
ordered to pay the corresponding invoices. The Bank's attempts to prove that the Applicant 
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(or another person with a link to him) made the calls billed by Tunisie Telecom were 
unsuccessful. The Bank was therefore not entitled to withhold amounts equivalent to its 
invoices on the Applicant’s separation benefits.  

 
VI. THE DECISION 

 
36.  On these grounds, the Tribunal orders that : 

 
1)  The Application is declared admissible. 
 
2)  The Bank is obliged to reimburse the amounts deducted from the Applicant's 

separation benefits taking into account the value of the Tunisian Dinar in 2014.  
 
3)  The Applicant shall benefit from 5% interest on the sum indicated in Point 2. 
 
4)  The Bank shall pay the Applicant the sum of 5000 US dollars (USD) as compensation 

for pain and damage to his reputation. 
 
5)  The other requests are rejected. 
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