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ADMINISTRATIVE TRIBUNAL OF THE AFRICAN DEVELOPMENT BANK 
 

QUORUM:  Justice Salihu Modibbo Alfa BELGORE  President  
Justice Leona Valerie THERON   Vice-President 
Professor Yadh BEN ACHOUR   Member 
Justice Anne L. MACTAVISH     Member  
Justice Benjamin Joses ODOKI   Member 

 
APPLICATION No. 2017/01 

 
S. M., Applicant, 

African Development Bank, Respondent 
 

Judgment no. 103 of the Administrative Tribunal rendered on 26 January 2018 
 

I.   THE FACTS 
 
1. The Applicant, a Canadian national, joined the African Development Bank (the Bank) on 

2 January 2013 as Chief Evaluation Officer, PL3, in the Independent Evaluations 
Department, IDEV, and worked within the division IDEV 2. The IDEV department is an 
independent unit tasked with enhancing development effectiveness of the Bank’s 
operations. The Applicant’s contract was for a period of three years.  

 
2. The Applicant has advanced educational qualifications, including a doctorate.  His 

country experience extends to over 60 countries, including Asia, Africa, the Americas 
and Europe. Within days of joining the bank, the Applicant was assigned the Kenya 
Country Strategy Paper Evaluation.  The Kenya Evaluation was requested by the East 
Africa Regional Centre to inform its new five year country strategy.  Despite being asked 
to be the Task Manager, the Applicant was not involved in the selection of Mr J. A., the 
lead consultant for the Kenya Evaluation. 

 
3. On 6 September 2013, the Applicant had a 2013 Mid-Year Review meeting with his then 

supervisor, Mr S. H., his third supervisor and Mr M. M., Manager, IDVI who was his 
previous supervisor.  In the Mid-Year Review Report, there were no comments for five 
out of the six key performance drivers from either the supervisor or the second 
reviewer.   

 
4. During October 2013, the Applicant was removed from his main work objective of the 

Kenya Evaluation.  The Applicant was assigned a six month work plan with a list of tasks 
specified by the supervisor in November 2013 until the end of the extended probation 
period to 2 July 2014. 

 
5. On 23 October 2014, at the end of the Applicant's probation period, the CHRM Director 

sent him a letter confirming his appointment as Chief Evaluation Officer, PL3, at IDEV. 
On 22 November 2013, the CHRM Director sent a second letter annulling the first and 
advising the Applicant of the decision to extend his initial probation period for a further 
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period of six (6) months due to his unsatisfactory performance. The Director attributed 
the dispatch of the first letter to an administrative error.  
 

6. IDEV 2 Division was headed by Mr S. H., as Division Manager. The Applicant was first 
supervised by Mr M. M., who was Division Manager in IDEV until his retirement from 
the Bank. 

 
7. At the end of his probation period, the Applicant received an overall rating of "needs 

improvement" which he contests. He denounces irregularities in the management of his 
probation period and argues that this assessment was flawed in a number of respects.  

 
8. On 9 March 2014, his supervisor conducted a Mid-Term Review of the six month work 

plan for the extended probation period. In April 2014, the Applicant was issued with a 
performance evaluation rating of “needs improvement”. 

 
9. The CHRM transferred the Applicant from Tunis to Abidjan during June 2014. On 30 June 

2014, the Applicant received an email from Mr H. advising him of his decision not to 
recommend the Applicant’s confirmation at the Bank. Subsequent to the decision of the 
supervisor the applicant did not have an approved work programme at IDEV.   

 
10. During February 2015 the Applicant was informed that his contract would not be 

renewed. The Applicant was notified by a letter from the Acting Director of Human 
Resources dated 1 October 2015 of his dismissal for unsatisfactory services as of 1 
January 2016.  

 
11. The Applicant challenged his performance evaluations for 2013 and 2014, from the 

objective-setting stage to the end of the evaluation cycle. The Applicant requested a 
review of his overall rating of "needs improvement" for 2013 by the Performance 
Management Review Committee (PMRC).  

 
12. The PMRC met on 19 June 2014 and it confirmed the rating given to the Applicant. The 

Applicant challenged the composition and conclusions of the PMRC. He accused this 
Committee of bias due to the fact that it consisted of the director of his department (the 
Evaluator General) and his two superiors (division managers) and evaluators whose 
decision was contested as well as a CHRM representative who sat in as an observer. The 
Applicant asserted that the PMRC review was tainted by irregularity. 

 
13. The Applicant lodged three separate appeals before the Staff Appeals Committee 

against three (3) decisions of the Respondent; Appeals N° 244, N° 248 and N° 254 
respectively on 7 April 2015 and 10 December 2013 to challenge the "needs 
improvement" overall rating in his performance evaluations for the years 2013 and 
2014, and on 27 June 2016 to challenge his dismissal for unsatisfactory performance.  

 
14. The Staff Appeals Committee consolidated the three appeals because of the similarity 

of the issues and the remedies sought, for reasons of efficiency and judicial economy. 
The Staff Appeals Committee heard the appeals on 6 December 2015. The Committee’s 
report dated 8 December 2016, was received by the Applicant on 20 February 2017.  
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15. The Staff Appeals Committee dismissed Appeal No. 248, concerning the challenge of the 

2014 annual performance evaluation rating, on the basis that it was time-barred. In his 
Application to the Tribunal, the Applicant challenges this decision of the Staff Appeals 
Committee.  

 
16. The Staff Appeals Committee was concerned about the composition of the PMRC, which 

has since been abolished by Presidential Directive No. 01/2015. In the Committee’s 
view, the membership of the PMRC afforded very little room for an objective review of 
the Applicant’s performance for 2013 which he was contesting. Among the three 
members selected for the review were the Evaluator General, Mr. R. N., as head of IDEV; 
Mr. S. H. his immediate supervisor and Division Manager, IDEV 1; and Mr. M. M., another 
Division Manager in IDEV II, who has since retired.  

 
17. The Staff Appeals Committee was also concerned about the lack of proof of compliance 

with the Directives contained in the CSVP’s letter of 05 March 2015 for the Applicant to 
be issued a Performance Improvement Plan.  The Committee however found that it 
could not substitute the IDEV and PMRC’s decision and affirmed the “needs 
improvement” rating for 2013. It could not, however, affirm the PMRC’s independence 
and impartiality as a properly constituted review body. 

 
18. The Staff Appeals Committee was satisfied, from the evidence on record, that the 

omission to complete a full probation report at least sixty (60) days before the end of 
probation as required by Staff Rule 6.11.02 was improper. 

 
19. It was common cause that for a period of between 8 and 11 months, the Applicant was 

simply kept on the payroll without given work by his supervisors. In this regard, the Staff 
Appeals Committee found: 

 
“ … nothing in the Committee’s opinion could be more demeaning to the 
Appellant’s professional standing and dignity than to be subjected to such 
condescending treatment among his peers with the resulting loss of self-esteem 
and emotional trauma that he endured.”  

  
20. The Staff Appeals Committee concluded as follows: 

 
“41. From the totality of the evidence on record, the Committee agrees firstly 

with the Appellant that his evaluation was tainted with irregularities even 
if it cannot be set aside for that reason alone. Secondly, the fact that only 
senior staff of IDEV presided on the Appellant’s PMRC review is also 
irregular and devoid of the required impartiality. Thirdly, the Committee is 
equally concerned that the Appellant was left in IDEV for 11 months without 
a defined work plan and was ignored by management to endure so much 
indignity as a result. Fourthly, the Committee attributes partial 
responsibility to CHRM for retaining the Appellant on the Bank’s payroll 
without being assigned any work by IDEV for eleven (11) months.”  

[…] 
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44. For the above reasons, the Committee is satisfied from the evidence on 
record that all these lapses and omissions exposed the Appellant to serious 
emotional distress, loss of self-esteem and consequential moral and 
reputational damages among his peers. In the same vein, the Committee 
finds that such a treatment justifies compensation. In addition, the 
Committee is equally concerned that given the Appellant’s relatively 
advanced age and poor health, his reasonable prospects of securing a 
similar paying job are limited.” 

 
21. On the issue of the non-renewal of the Applicant’s contract beyond 2016, the Staff 

Appeals Committee found that there was no reasonable basis to support his claim of 
legitimate expectation.   

 
22. Staff Appeals Committee issued the following recommendations: 

 
- That the Bank grant the Applicant twelve (12) months' salary for emotional 

distress, moral and reputational damages.   
- That the Bank reject the Applicant's plea of legitimate expectation for the 

renewal of his contract beyond January 2016. 
- That the Bank award the Applicant a sum of £ 2000 as costs. 

 
23. These recommendations were accepted by the President of the Bank on 16 February 

2017. It is common cause that the Bank has not given effect to these recommendations. 
 

II. ARGUMENTS OF THE PARTIES 
 
ARGUMENTS OF THE APPLICANT 
 
2013 and 2014 Performance Evaluations 
 

24. The Applicant claims that none of his superiors organized the mandatory meetings at 
the beginning of the year to set individual objectives for the year in question and the 
importance attached to each objective. He also states that he did not benefit from an 
appraisal meeting prior to the finalization of his evaluation, contrary to the regulations.  

 
25. The Applicant said he was surprised to receive the low assessments, whereas he had 

never had any negative feedback or forewarning about unsatisfactory professional 
performance from his supervisors. He pointed out that the mid-year review form 
contained no negative commentary on his performance, while most of the work on the 
Kenya Evaluation had been conducted between January and June 2013, prior to that 
meeting.  

 
26. In his Application, the Applicant states that when he joined the Bank on 2 January 2013, 

the IDEV Department Director, the Evaluator General, had already chosen the lead 
consultant on the basis of a contract stipulating his responsibility to write the Mission 
Report. The Applicant therefore concludes that the Respondent was wrong to criticize 
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the gaps in the report of the Lead Consultant, wherein he, the Applicant, was given no 
responsibility as Lead.  

 
27. The Applicant also alleges the absence of a Performance Improvement Plan. He asserts 

that staff members who have received a rating of "needs improvement" at the end of a 
performance evaluation must follow a PIP indicating, after a formal interview with the 
person concerned, the areas to be improved and the means implemented by the 
Respondent to help them. 

 
Extension of Probation Period 
 

28. The Applicant challenges the extension of the probation period. He asserts that he did 
not consent to the extension of his probation period. This was a violation of Staff Rule 
6.1.2 (iii), which requires the consent of the person concerned prior to the extension of 
the probation period.  

 
Time-barred Appeal 

 
29. In this Application, the Applicant contests the decision to reject his Appeal No. 248 for 

late submission. He states that he submitted this Appeal on 3 December 2015 via his 
electronic personal email from India where he was on sick leave. He was unable to access 
his professional email at that time. The Committee erroneously considered that he had 
filed his appeal on 10 December 2015.   

 
30. The Applicant requests a review of Appeal No. 248 by the Tribunal on the basis of 

exceptional circumstances. 
 

Legitimate Expectation of Renewal of Contract 
 

31. The Applicant is of the view that there are elements that contributed to his legitimate 
expectation of confirmation and renewal of his contract of employment with the Bank.  

 
32. The Applicant considers that, to his knowledge, nothing had happened to indicate that 

at the end of his probationary period, he would not be confirmed in his job at the service 
of the Respondent.  

 
33. The Applicant contends that there are solid sources to establish the legitimate 

expectation. He refers to the CSVP's letter dated 5 March 2015, which encouraged the 
Applicant to focus on his performance in the new work programme for 2015. He cites 
several clear sources of legitimate expectancy of continuity of service and in particular; 
the positive messages of his supervisor, the interview with his supervisor to discuss the 
2015 work programme, the assignment by the General Evaluator on 30 March 2015 of 
a major evaluation mission in the 2015 Work Plan, the supervisor's email to CHRM dated 
9 October 2015 regarding the possibility of finding a suitable position for the Applicant 
within the Bank. All of these, in his opinion, demonstrating that the Respondent's 
attitude led him to believe in the continuity of service. 
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ARGUMENTS OF THE RESPONDENT 
 
Time-barred Appeal 
 

34. With respect to the Applicant's challenge of the dismissal of Appeal No. 248 by the Staff 
Appeals Committee, the Respondent is of the view that the Appeals Committee simply 
applied Rule 103.05 (d) of the Staff Rules which dictate that "An appeal shall not be 
receivable unless the prescribed time limits have been met or have been waived, in 
exceptional circumstances, by the Staff Appeals Committee.”  The Respondent submits 
that, contrary to the Applicant's allegations, he is responsible for the dismissal of his 
appeal because he filed an unsigned and inadmissible Notice of Appeal and did not 
rectify it timeously.  

 
Extension of Probation Period 

 
35. The Respondent considers that the Applicant cannot claim that he did not agree to the 

extension of his probation period. To support this, it submits an email from the Applicant 
dated, 10 October 2013, to his supervisor to inform him that he has no objection to the 
said extension of the probation period.  

 
36. The Respondent contends that the Applicant failed in his primary task during his 

probation period because the Kenya Report was poorly written and had to be rewritten 
by a third party. It submits that this task was assigned to him as the major deliverable 
for the year and that he was responsible for direct supervision as task manager. 

 
37. The Respondent indicates that the essential task assigned to the Applicant for the year 

2014 was the Work Forum Synthesis on Green Growth. However, as in the previous year, 
the result was unsatisfactory and below the standards expected of an experienced 
evaluation expert at PL3 level.  
 
Performance Evaluations  
 

38. The Respondent states that as early as October 2013, the Applicant's supervisor gave 
the Applicant a work plan to closely monitor his progress. It admits that the format his 
supervisor used was not the formal PIP customarily used by the Bank. However, the 
Respondent claims that even though this work plan did not specifically use the PIP form, 
the document submitted to the Applicant was comparable because it contained all the 
elements of a PIP; such as areas where the Applicant's performance still required 
improvement, goals, close monitoring of progress and regular feedback.  

 
39. The Respondent encourages the Tribunal to deny the Applicant's request to cancel his 

end-of-year evaluation rating for the years 2013 and 2014.  
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Legitimate Expectation of Renewal of Contract 
 

40. The Respondent states that under no circumstances should the Applicant have expected 
his contract to be renewed. This would be contrary to the provisions of the Staff 
Regulations and Rules. The Applicant was warned of his performance problems and that 
his probation period had to be extended.  

 
41. The Respondent claims that as early as February 5, it informed the Applicant "that the 

Bank would honor the contract until its expiry in January 2016 and that the Applicant 
should use his work time to look for other employment opportunities".  

 
ARGUMENTS OF THE AMICUS CURIAE 
 

42. On 18 October 2017, the Chairperson of the Bank's Staff Council filed an application to 
intervene in the proceedings as amicus curiae, in accordance with Rule XVIII of the 
Tribunal's Rules of Procedure. Prior to the hearing of this matter, the President of the 
Tribunal issued an order admitting the Staff Council as amicus curiae. 
 

43. The Chairperson explains that the Staff Council of the Bank was created to safeguard 
and promote the rights, interests, and welfare of the members of the staff of the Bank, 
and to promote and defend, within the limits of the Bank’ resources, the legitimate 
interests and aspirations of all staff members of the Bank with respect to their general 
welfare in accordance with rules and procedures established by the Bank in the Staff 
Regulations and Rules.  

  
44. The Chairperson explains that an amicus curiae brief is necessitated by the Staff 

Council’s commitment to safeguard and promote the rights and interests of staff 
members while advocating adherence to the Rule of Law and the pursuit of good 
governance. 

 
45. The Chairperson, in his submission, refers to several factual instances where the Bank 

did not respect and observe its own rules and regulations. These, to a large extent, are 
similar to the arguments advanced by the Applicant. The Chairperson further submits 
that these deficiencies on the part of the Bank demonstrate an unacceptable level of 
ineptitude in the Bank's human resource management practices, and that the Bank 
should be held responsible for the disrespectful way in which the Applicant has been 
treated.  

 
REQUESTS OF THE PARTIES 
 

46. In compensation for the damages suffered, the Applicant requests that the Tribunal: 
 

i) Dismiss the conclusion of the Staff Appeals Committee that Appeal No. 248 was 
inadmissible on the basis that it was time-barred. 

ii)  Grant him a "fair and effective remedy for moral damages in terms of 12 
months' salary”. He specifies that this compensation is requested in addition to 
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the Staff Appeals Committee recommendation of 12 months’ salary for moral 
damages for the two Appeals considered by it.  

iii) Bear in mind that the said Committee did not consider Appeal No. 248, which 
concerns his performance evaluation for the year 2014.  

iv) Cancel the overall performance evaluation ratings for the years 2013 and 2014 
and the assessments in the Staff Probationary Appraisal Form; 

v) Award him performance-related salary increases based on a median rating and 
the related pay increments applicable to IDEV staff (in his former department) 
for the year 2015, and compensate him for loss of incentive pay increments for 
the years 2013, 2014 and 2015 with all consequential benefits; 

vi) Declare unlawful the non-renewal of his contract and declare that he had a 
legitimate expectation of renewal in accordance with the practices of the Bank, 
and to claim compensation by paying the equivalent of two years' salary on the 
grounds that his next contract was due be extended for two years; 

vii) Grant him an effective remedy for mental stress, pain and suffering over a 
prolonged period; 

viii) Order that he be provided satisfactory references both oral and written in 
terms of satisfactory ratings;  

ix) Award him reasonable costs. 
 

III. THE LAW 
 
Rejection of Appeal Number 248 
 

47. The Applicant submitted Appeal No 248 to the Staff Appeals Committee timeously on 3 
December 2015. However, the papers were not signed as required by the Rules. At the 
time the Applicant was on sick leave in India and did not have access to his official bank 
email and had submitted the papers from his private email. The Staff Appeals 
Committee sent two emails to the Applicant’s official email on 3 December 2015 and 8 
December 2015 pointing out the deficiency in the papers. 

 
48. It is common cause that the Applicant did not have access to his official email during 

that period.  It was only 10 December 2015 and after the Applicant could access his 
official email that he became aware of the messages from the Staff Appeals Committee. 
He duly regularised the position and submitted signed papers to the Staff Appeals 
Committee. 

 
49. Staff Rule 103.05 (d) states: 

 
“An appeal shall not be receivable until the prescribed time limits have been met 
or have been waived, in exceptional circumstances, by the Staff Appeals 
Committee.  If the Staff Appeals Committee decides that an appeal is not 
receivable, it shall give the staff member a written explanation for the decision.” 

 
50. It was only on 20 February 2017 that the Applicant learnt of the rejection of Appeal 

number 248 when he received the President’s decision on the recommendations of the 
Staff Appeals Committee. The Applicant was not provided with any explanation as 
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stipulated in Rule 103.05(d) for the rejection of his appeal. In fact, the Staff Appeals 
Committee had on 10 December 2015, and in communication with the Applicant, 
acknowledged receipt of this appeal.   

 
51. There is no evidence that the short delay in submitting the signed papers caused any 

prejudice to the Bank. The delay in submitting the signed application was adequately 
explained and was not deliberate. The Tribunal is of the view that there are there are 
exceptional circumstances in this matter operating in favour of the Applicant in support 
of an order to admit this appeal.  

 
Extension of Probationary Period 
 

52. A complaint raised by the Applicant is that in extending his probationary period, the 
Bank failed to comply with Article 6.11.2 of the Staff Rules which provides: “At least 60 
days before the end of a probationary period, in the case of a staff member employed on 
permanent or temporary contract terms, and one month in the case of other staff 
members, the President shall notify the staff member whether he has decided: 

 
(i) to confirm the appointment; or 
(ii) to terminate the appointment; or 
(iii) by way of an exceptional measure and with the consent of that staff member, to 

extend the probationary period, however, that the whole of the period thus 
extended shall not exceed by half the probationary period specified in the letter of 
appointment.” 
 

53. By means of a letter dated 27 November 2013, from the Bank’s Human Resources 
Management Department, the Applicant was informed: 

 
“ … your probationary period is extended for six (6) months starting from January 
02, 2014. This probation will end on July 02, 2014. OPEV Management will meet 
with you before the expiration of your probation to provide updates. 
 
By copy of this letter, your supervisor is requested to explain to you the areas of 
improvement required and also to agree with you in writing, a set of achievable 
performance objectives with a clear timetable. Thereafter, a report will be 
prepared, which will guide the decision of the Bank on whether or not your 
appointment should be confirmed.” 

 
54. The Bank failed to comply with its own Rules in that it did not obtain the consent of the 

Applicant before extending the period of probation. 
 

55. The Bank also failed to comply with the directives contained the CSVP’s letter of 5 March 
2015 that the Applicant be issued with a Performance Improvement Plan.  

 
56. Another procedural irregularity is that the Applicant never received written 

confirmation of his appointment at the Bank as provided for in Staff Rule 64.03(c) which 
states: “Confirmation of an appointment after successful completion of probation shall 
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be in writing.” The Bank initially confirmed the appointment of the Applicant by letter 
dated 28 October 2013 but later withdrew that letter by means of its letter dated 27 
November 2013.  

 
57. It was common cause that there were inexplicable delays on the part of the Bank 

regarding the complaints by the Applicant. The Applicant has demonstrated that these 
delays caused him considerable anguish and anxiety. 

 
58. The Bank has submitted that the Applicant was provided with a work plan and this 

satisfied the requirements of a PIP. As pointed out by the Staff Appeals Committee the 
Work Plan and the PIP are two different processes with distinct purposes and outcomes.  

 
59. The Applicant was not given adequate prior notice of problems with his work 

performance. By means of an email dated 30 September 2013, his supervisor, Mr S. H., 
commented that the draft Kenya report submitted by the Applicant, ‘looks good’. Mr H. 
proceeded to make a few comments intended to improve the substance of the report. 
About three weeks later, the Applicant was removed from the team working on the 
Kenya report and informed that his probation period was being extended. 

 
Performance Assessments of the Applicant (2013 and 2014) 
 

60. The failure of the Bank to comply with its Rules in respect of the extension of the 
probation period impacted on the Applicant’s Performance Assessment, to the 
detriment of the Applicant.  

 
61. The Applicant’s key deliverable for the year 2013 was the Kenya Report.  This deliverable 

was being produced by a consultant under the supervision of the Applicant.  The Bank 
contends that the delivery of the Kenya Report, whether by a consultant or not, was the 
responsibility of the Applicant and that he failed in this responsibility because the report 
was poorly written and had to be redone.  The Applicant’s excuse that the work was not 
done by him and by the consultant was not an acceptable excuse for a work product 
under his supervision.  This was during the probation period of 2 January 2013 to 2 July 
2014 extended for a period of 18 months. 

 
62. The post-probation period was from 3 July 2014 to 1 October 2015.  The critical 

deliverable for 2014 was the Work Forum Synthesis Evaluation on Green Growth.  On 
this deliverable the Applicant was expected to do his own research and writing as well 
as use his synthesis skills.  According to the Bank the result was not satisfactory nor of a 
standard expected from a senior professional at a PL3 evaluation expert level. 

 
Respondent’s failure to specify areas in need of improvement and provide a 
Performance Improvement Plan 

 
63. The Staff Performance Management Handbook, CHRM, August 2009 provides in Section 

6.4, ‘The performance management system will form the basis for drawing up a 
Performance Improvement Plan with a view to enhancing performance.  Action here may 
include support to improve staff performance (training, coaching).’  A Performance 
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Improvement Plan needs to identify the areas of performance which are to be improved, 
identify the actions to address the performance areas in need of improvement (for 
example skills, behaviour, knowledge, other competencies), identify and specify the 
support and resources that will be provided to an employee to overcome the 
weaknesses, and specify the measurements and standards that will be used in 
evaluating the employee performance under a PIP. 

 
64. Rules 67.00 and 67.01 of the Staff Rules set out the Bank’s commitment to staff 

development and proper staff performance evaluation. Staff Rule 67.00 provides: 
“There shall be a staff development policy, which shall deal with such matters as 
performance evaluation, training, promotion and transfer”. Staff Rule 67.01 reads: 
“There shall be established a staff performance evaluation system which shall include a 
procedure for review.” 

 
65. As per the Bank rules, every staff member, especially those on probation, should be 

informed of their shortcomings and provided with an opportunity to improve, prior to a 
decision on termination of employment.  The Bank, in particular the IDEV management, 
failed to prepare a Performance Improvement Plan for the Applicant for both years for 
which it gave the Applicant a rating of “needs improvement”. The Bank’s failure to 
prepare such plan makes its decision to terminate a cause for serious concern. The 
Applicant was not given an opportunity to improve his performance.  

 
Failure to conduct an “Appraisal Meeting” 

 
66. One of the three pillars of performance evaluation is an “appraisal meeting” where the 

employee can discuss and explain her viewpoint prior to the release of the annual 
performance rating. The right to be heard in this context is associated with the right of 
the employee, especially one who will be adversely affected by management decisions, 
to be given an opportunity to express their view on matters concerning their 
performance, discipline, termination, etc. 

 
67. Paragraph 4.8.1 of Presidential Directive No. 04/2009 makes provision for an Appraisal 

Meeting and states: “There shall be a formal meeting held between the supervisor and 
each of the staff members under his/her supervision, to discuss the staff member’s 
achievements in respect of the Action and Individual Development Objectives, together 
with the Key Performance Drivers, for the whole performance cycle, at the end of the 
period under review, highlighting factors or special circumstances that may have 
influenced performance, prior to the actual completion of the evaluation.”   

 
68. On 30 June 2014, the Applicant received an email from Mr. S. H., Manager, IDEV2 

informing the Applicant of his (Mr H.’s) decision to recommend the Applicant’s non-
confirmation at the Bank. It was common cause that no appraisal meeting had been held 
prior to this decision being made by Mr H. 

 
69. The Bank had an obligation, before taking the decision to recommend non-confirmation 

of the Applicant’s employment to present the Applicant with its findings and provide 
him with an opportunity to respond to the reasons underlying the recommendation of 
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non-confirmation. As noted in the Tribunal’s judgment in Application No. 2005/03, 
C.A.W., Judgment No. 50 “...the jurisprudence of the international administrative 
tribunals is unanimous in holding that such an obligation does exist, even in the case of 
staff still in their probationary period.”   

 
70. The Bank thus failed to fulfil a fundamental obligation by not conducting an appraisal 

meeting at the end of the extended probation period for the Applicant.  In Salle, a case 
concerning the non-confirmation of a probationary appointment, the World Bank 
Administrative Tribunal (WBAT) in Decision No 10 (p. 23) said, “The Tribunal deems it 
necessary to emphasize the importance of the requirements sometimes subsumed under 
the phrase ‘due process’ of law”.  The very discretion granted to the Respondent in 
reaching its decision at the end of probation makes it all the more imperative that the 
procedural guarantees ensuring the staff member of fair treatment be respected. 
Similarly, in Kissuan, ILOAT Judgement No. 69, the right to be heard was recognized in 
connection with the non-confirmation of probationary appointment.  The judgement 
observed:  “...infringement of the right to be heard being sufficient to entail the quashing 
of the decision”.  

 
Decline in Performance not discussed with the Applicant 
 

71. Section 4.3 of the Staff Performance Management Handbook (CHRM, 2009) stipulates:  
“Any observed decline in performance must be discussed with staff member”.  In the 
Mid-Year Review report for 2013 major work objective on Kenya Evaluation, the 
supervisor noted in his comments, “Some difficulties were faced with the senior lead 
consultant in managing this evaluation.  Moreover, the evaluation was undertaken at a 
middle of new elections in the country and the instalment of a new government.  The 
process of getting the reports on time and with quality is challenging”.   

 
72. No deficiency on the part of the Applicant was pointed out at the time of 2013 Mid-Year 

Review on the main objective of Kenya evaluation that was later rated as ‘needs 
improvement’.  The Applicant was never put on notice or warned for poor performance.  
Mr H. wrote the following about the draft Kenya Evaluation report submitted by the 
Applicant:  “This looks good and it is great to see you have already cut the size quite a 
lot.” Shortly thereafter, Mr H. withdrew the Applicant from the Kenya Evaluation team.   

 
73. The work plan for the first six months of 2014 used in the Applicant’s case by IDEV 

management cannot be termed as a PIP as there is no mention of any weakness, 
specification of areas needing improvement, specific improvements demanded by the 
IDEV management, specification of supports with detailed plans for coaching, training, 
reassignment, and mentoring to address every specified weakness in performance, etc. 

 
74. The Staff Appeals Committee, while finding that the Applicant’s performance evaluation 

was tainted with irregularities, concluded that it could not set aside the evaluation for 
that reason alone. The Tribunal disagrees with that conclusion. The Bank failed to apply 
its own Rules and Guidelines in its evaluation of the Applicant and before making a final 
determination on the confirmation of the contract of the Applicant. The Tribunal must 
conclude that there was a gross violation of due process. The effect of the failure on the 
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part of the Bank and the violation of the Applicant’s due process rights is that the 
performance assessments for 2013 and 2014 are null and void. 

 
75. The Applicant has requested that the Tribunal award him performance related pay 

adjustments based on a “satisfactory rating”.  In this regard, the Tribunal’s judgment 
H.N.M. vs The African Development Bank (Application No 2008/03) is relevant.  The 
Tribunal held that it cannot examine requests to change evaluation ratings or order the 
payment of related pay increments; 

 
“45.  As it is recorded in several previous decisions, it is not for the Tribunal to 
substitute its opinion for that of the Bank or to decide as would a supervisor.  In 
disciplinary or performance evaluation matters, the Tribunal must remain strictly 
within the limits of its competence as defined by its statute.  Therefore the Tribunal 
cannot examine the applicant’s requests to change the evaluation rating from “D” 
(Acceptable) to “C” (Fully Satisfactory) nor order the payment of retroactive 
compensation for the gap between the two ratings”. 

 
76. The Bank has submitted that it is established case-law of the administrative tribunals of 

international organizations that in the matter of appraising and evaluating employee 
performance, tribunals take into account the powers of executive authority. The 
Respondent cites, inter alia, the ILOAT in judgment No. 1610, the Del Valle Franco 
Fernandez case, and judgment No. 70 of 13 November 2009 of this Tribunal in which it 
held in paragraph 45 "... that it cannot examine requests to change evaluation ratings 
nor order the payment of related pay increments... ". 
 

77. Having regard to the facts of this mater, it is clear that the Applicant is not requesting 
that the Tribunal substitute the Applicant’s assessments. It does not have the technical 
background and knowledge of the Applicant’s work to do so. The result of the 
declaration by the Tribunal that the assessments for 2013 and 2014 are null and void 
means that the Applicant has not been assessed for those years. Previous evidence led 
in the Tribunal has established that 80% of the Bank’s Staff receives ratings of “C” 
(satisfactory) or better. [See para 73 of the Tribunal’s judgment in J B v African 
Development Bank, Judgment No. 85 of November 12, 2013]. There is no reason why 
the Tribunal should not award the Applicant compensation calculated on the basis of a 
rating received by the majority of the staff. The failure on the part of the Bank to 
properly assess the Applicant’s performance has resulted in financial loss for the 
Applicant. The Applicant should not be prejudiced by such failure on the part of the 
Bank. 

 
Legitimate Expectation of Renewal of Contract 
 

78. The Applicant asserts that he had a legitimate expectation that his contract would be 
renewed at the end of its expiry period.  The Bank’s position is that the Applicant should 
not under any circumstances, have believed that his contract would be renewed for two 
main reasons.  First, the Staff Regulations and Rules of the Bank are quite clear that 
appointments carry no expectancy of renewal and second, in view of the performance 
issues that the Applicant was having.   
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79. It is common cause that the Applicant was first notified about the non-renewal of his 

contract in June 2014, which was approximately 18 months before the end of the 
contract.  In addition, the Applicant was informed by the Director CHRM in a meeting 
held on 5 February 2015 of the non-renewal of his contract.  The fact that his contract 
was not going to be renewed was again confirmed in the meeting held on 19 June 2015 
with the Acting Director, CHRM.   

 
80. At the meeting of 5 February, the Applicant was informed that the Bank would honour 

the contract until its expiry in January 2016 and that the Applicant should use his work 
time to look for other employment opportunities.  The Respondent is emphatic that 
nowhere in its communication with the Applicant did it intimate that it was going to find 
opportunities for the Applicant within the Bank.  In fact the Applicant was encouraged 
to look for alternative employment and given time to do so. 

 
81. The Applicant’s employment was a temporary, or fixed term, 3 year contract which was 

governed by the provisions of the Staff Rules and Regulations of the Bank.  Staff Rule 
6.4.3 deals with the issue of duration and renewal of fixed-term employment and states: 

 
“A temporary appointment, which may also be referred to as a fixed-term 
appointment shall be for a definite period specified in the relevant Letter of 
Appointment or service contract.  Such appointments shall not be less than six 
months nor exceed 5 years in duration.  Temporary appointments may be 
renewable, and shall be subject to a probationary period and to performance 
evaluation as prescribed in the Staff Rules”. 

 
82. Staff Rule 64.01(b) further provides that “all temporary appointments shall be only for 

the period specified in the Letter of Appointment and shall carry no expectancy of 
renewal”. 

 
83. By accepting the terms and conditions of his appointment, the Applicant was subject to 

the Staff Rules and Regulations of the Bank which clearly state that fixed-term contracts 
shall carry no expectancy of renewal. 

 
84. In K.S. vs The African Development Bank (Application No 2004/09) the test for legitimate 

expectation of renewal was phrased thus: 
 
“The Applicant has failed to prove in his submissions and during the tribunal 
hearing, that the bank had promised to renew his contract or that certain elements 
of fact had given him legitimate confidence in that regard”. 
 

85. The Respondent refers to the ILOAT judgment delivered in the Del Valle Franco 
Fernandez case to argue that "to be binding in law a practice must be so constant and 
consistent as to reflect a general rule" and that any renewal of appointment is subject 
to satisfactory performance. The Respondent submits that, based on the results of his 
performance evaluations, the Applicant could not, reasonably, have hoped to have his 
appointment renewed. 
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86. The Applicant has failed to show that the Bank had promised to renew his contract and 

that certain elements of facts had given him legitimate expectation of renewal.  The 
Applicant has also not shown that there was a promise from the Bank to renew his 
appointment.  If anything, it was made clear to the Applicant that his supervisors were 
not satisfied with his performance from the beginning of his employment with the Bank. 

 
Damages 
 

87. The next question to be decided concerns the appropriate damages or compensation 
that should flow from the irregularities committed by the Bank.  

 
88. It seems to the Tribunal that the Applicant is not requesting the Tribunal to review his 

performance evaluations for 2013 and 2014 but to find that had he been fairly evaluated 
he would have received at least grade “C” (satisfactory) and be entitled to a bonus like 
most of his colleagues. 

 
89. The findings of the Staff Appeals Committee clearly recognized that the Applicant was a 

victim of an injustice in respect of his performance evaluations. As a result, he is entitled 
to compensation of annual performance related bonuses for the years 2013, 2014 and 
2015. In the circumstances, the Applicant is awarded compensation for loss of pay 
increments for the years 2013, 2014 and 2015, with all consequential benefits based on 
a “satisfactory” rating. 

 
90. The Staff Appeals Committee correctly found that because the Applicant had been 

subjected to humiliating and demeaning treatment by his former Department, IDEV, and 
partly acquiesced to by CHRM, he was entitled to compensation for moral and 
reputational damages. It further found that “the long and intentionally inflicted 
emotional distress took a significant toll on his physical and emotional well-being”. 

 
91. As already mentioned, Mr H. had recommended, 18 months before the expiry of the 

contract period, that the Applicant’s contract not be renewed. From that date onwards, 
the Applicant was not allocated work by his supervisor. The Applicant duly attended the 
weekly staff meetings in the Department. On a weekly basis, he would be humiliated at 
the staff meetings by being asked by the department head to report on his work who 
well knew that the Applicant had not been allocated any work. This was reprehensible 
conduct on the part of the management of the Bank and would no doubt, as the Staff 
Appeal Committee found, have exposed the Applicant to serious emotional distress and 
loss of self-esteem. 

 
92. The Staff Appeals Committee recommended that the Applicant receive twelve (12) 

months' salary for emotional distress, moral and reputational damages and a sum of   £ 
2000 for legal costs. As previously mentioned, this recommendation was accepted by 
the President on 16 February 2017. The Bank has advanced no reasonable explanation 
why it has not effected payment in terms of that recommendation, which was not 
appealed against by the Applicant. The Applicant, by lodging an application in this 
Tribunal, has not challenged that recommendation, but has alleged that he is entitled to 
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damages in excess of that recommended by the Staff Appeals Committee. There was no 
reason for the Bank not to have acted on the recommendation since the President had 
approved. The Tribunal declares that the Applicant is entitled to interest at the rate of 
5% on that recommendation from 16 February 2017 to date of payment. 

 
93. The recommendation made by the Staff Appeals Committee does not take into account 

and recognise the damages suffered by the Applicant in consequence of the setting aside 
of the performance reviews for 2013 and 2014. It could not because this was not a 
finding made by the Staff Appeals Committee. The award made by the Staff Appeals 
Committee also did not take into account Appeal No 248 and consequential damages in 
respect thereof. 

 
94. The Applicant is entitled to 12 months’ salary for the failure of the Bank to comply with 

its Rules in respect of performance evaluations. 
 

95. Having regard to the personal circumstances of the Applicant, and in particularly his 
advanced age, the Tribunal is of the view that he should be awarded moral and 
reputational damages for the stress and anxiety he suffered as a result of his ill-
treatment and humiliation over a prolonged period at the instance of the Bank, 
equivalent to 12 months’ salary. This is in addition to the recommendation made by the 
Staff Appeals Committee. 

 
96. The Rules of the Tribunal allow for the award of reasonable legal costs and what is 

reasonable is a matter of fact. The Applicant has been successful in pursuing his claim 
and is entitled to reasonable costs. The Applicant has not presented a Bill of Costs to the 
Tribunal. Having regard to the facts of this matter and guided by previous costs awards 
of the Tribunal, the Tribunal fixes legal costs in the amount of £10 000. 

 
IV. THE DECISION 

 
For the aforegoing reasons the following order is made: 
 
i) The Tribunal finds that Appeal No. 248 was admissible before the Staff Appeals 

Committee. 
ii) The Bank is directed to pay interest on the recommendation made by the Staff 

Appeals Committee at the rate of 5% per annum from 16 February 2017 to date 
of payment. The amounts which attract interest are set out in paragraph 92 above. 

iii) The Applicant is awarded damages of 12 months' salary for the failure of the Bank 
to comply with its Rules in respect of performance evaluations. 

iv) The performance evaluation ratings for the years 2013 and 2014 are declared null 
and void. 

v) The Applicant is awarded compensation for the loss of performance-related salary 
increases for 2013, 2014 and 2015, which compensation is to be calculated on a 
“satisfactory” rating. He is to be paid all related pay increments applicable to IDEV 
staff (in his former department) for the years 2013, 2014 and 2015 with all 
consequential benefits. 
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vi) The Applicant is awarded damages of 12 months’ salary for mental stress, pain and 
suffering. 

vii) The Applicant is awarded costs of prosecuting his claim in this Tribunal and in 
respect of prosecuting Appeal No 248 before the Staff Appeals Committee in the 
amount of £10 000. 

viii) All other claims are rejected. 
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