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ADMINISTRATIVE TRIBUNAL OF THE AFRICAN DEVELOPMENT BANK 
 

QUORUM : Justice Salihu Modibbo Alfa BELGORE   President  
Justice Leona Valerie THERON    Vice-president  
Professor Yadh BEN ACHOUR    Member 
Justice Anne L. MACTAVISH     Member  
Justice Benjamin Joses ODOKI    Member 

 

APPLICATION No. 2017/05 

 

R. Y., Applicant 

African Development Bank, Respondent 

 

Judgment No. 108 of the Tribunal, delivered on 4 July 2018 

 

I. THE FACTS 
 

1. The Applicant joined the African Development Bank, Chad Office, as a driver of the Resident 
Representative on 26 September 2007, a position he held until his dismissal. According to a letter dated 
25 September 2017 and received by the Applicant on 26 September 2017, the Respondent dismissed the 
Applicant from employment on the ground of serious misconduct. 

 
2. The Applicant filed an Application with the Tribunal on 5 December 2017 against his dismissal. Prior to 

that, and on 25 November 2017, the Applicant had filed an appeal with the Staff Appeals Committee. It 
was common cause that the Staff Appeals Committee was an incompetent body.  

 
3. On 7 March 2018, the Respondent filed a Motion of Inadmissibility pursuant to Article XIV (1) of the Rules 

of Procedure of the Tribunal. 
 

II. THE BANK’S MOTION OF INADMISSIBILITY 
 

4. The Respondent raises an objection to the Application on the ground that it was filed out of time and 
therefore inadmissible before the Tribunal. 

 
5. In support of its Motion of Inadmissibility, the Respondent relies on Staff Rule 102.09 which states: 

 
“A staff member against whom a disciplinary measure has been imposed shall have the right to 
appeal against such a measure, and may lodge his/her appeal with the administrative Tribunal 
within sixty (60) days of the letter of notification of the disciplinary measure”. 
 

6. The Respondent submits that since the Applicant was advised of the dismissal decision on 26 September 
2017, his Application should have been filed with the Tribunal not later than sixty days after that date. 
The Respondent argues that the deadline for the Applicant to file the Application was 25 November 
2017. The Respondent therefore submits that the Applicant, by filing the Application on 5 December 
2017, filed it out of time, hence it is inadmissible before the Tribunal. 

 
7. The Respondent submits that Staff Rule 102.09 is unequivocal and that the only remedy for the Applicant 

against a disciplinary measure is to submit the matter before the Tribunal within a period of sixty days. 
The Respondent further submits that the Tribunal has applied such Rule in two judgments: K.M.R v 
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African Development Bank, Application No. 2009/01 (paragraph 28) and N.K. v African Development 
Bank, Application No. 2013/01 (paragraph 23).  

 
8. The Respondent therefore requests that the Tribunal dismiss the application. 
 
III. THE APPLICANT’S RESPONSE TO THE MOTION OF INADMISSIBILITY 

 
9. The Applicant objects to the Respondent’s submission that the application was filed of out of time. In this 

regard, the Applicant submits that it is a matter of law in accordance with Article 2242 of the French Civil 
Code that obligations can be interrupted if applications are filed before an incompetent body. The 
Applicant argues that he lodged the application with the Staff Appeals Committee, which was an 
incompetent body, on 25 November 2017 at 2:30 pm within time. The Applicant therefore argues that his 
obligation to file the Application within sixty days was interrupted. 

 
10. The Applicant also invokes Article III (1) and (2) of the Statute of the Tribunal as a further ground of 

objection to the Respondent’s Motion. The Applicant submits that he complied with Article III (1) and (2) 
of the Statute by exhausting all internal review remedies before proceeding with a referral. 
 

11. The Applicant submits that according to Article III (4) of the Statute of the Tribunal, the Tribunal can 
admit the application in exceptional circumstances even if the application is made after the deadline. The 
Applicant argues that this application constitutes an exceptional circumstance. 

 
12. The Applicant therefore requests that the Tribunal rejects the Motion of Inadmissibility raised by the 

Bank; order resumption of written proceedings; and order that the Bank file its submissions on the merits 
within such time period as the Tribunal deems appropriate. 

 
IV. THE LAW 

 
13. The Applicant was advised of his summary dismissal for serious misconduct without compensation on 26 

September 2017. Rightly relying on Staff Rule 102.09, the Bank considers that the Application should 
have been filed within 60 days from the date of notification of the dismissal. For the Bank, the deadline 
for admissibility therefore expired on 25 November 2017. As the Application was lodged with the 
Executive Secretariat of the Tribunal on 5 December 2017, it was filed after the deadline and is therefore 
inadmissible. 
 

14. The Tribunal notes that, in general, disciplinary matters are governed by special rules which derogate 
from the procedural rules laid down for disputes relating to the performance “of the contract of 
employment or the terms of appointment” as provided for in Article III (2) (ii) of the Statute of the 
Administrative Tribunal. Therefore, for example, appeals in disciplinary matters are not subject to the 
exhaustion of internal remedies or to prior appeal to the Staff Appeals Committee, but are the subject of 
a direct appeal before the Tribunal, in accordance with Staff Rule 102.09. 

 
15. The same applies to the rules on time limits for appeal, which, in disciplinary matters, constitute an 

exception to the rules provided for in Article III (2) (ii) of the Statute of the Tribunal. Whereas in the case 
of disputes relating to "the contract of employment or the terms of appointment" the period provided 
for in Article III (2) (ii) of the Statute of the Administrative Tribunal is 90 days, in disciplinary matters; Staff 
Rule 102.09 provides for a period of sixty days from the date of notification of the disciplinary decision. 
This specificity in disciplinary matters is generally accepted in international administrative law. 

 
16. Article III (4) of the Statute of the Tribunal states : 
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“Notwithstanding the provisions of paragraph 2 of this Article, the Tribunal may decide in 
exceptional circumstances, where it considers the delay justified, to waive the time limits prescribed 
under this Article in order to receive an application that would otherwise be inadmissible”. 

 
17. The Tribunal must take into account the fact that an Applicant acting in good faith could be misled by the 

general terms of Article III of the Statute of the Tribunal, which provides both for referral to the Staff 
Appeals Committee and for a time limit of ninety days for filing applications, without expressly excluding 
the specific time limit of sixty days provided for in Staff Rule 102.09, in disciplinary matters. The Staff 
Rules prevail over the general rule contained in the Statute of the Tribunal. The Tribunal recognizes this 
ambiguity.   
 

18. In this matter the Applicant acted in good faith. He was diligent in making enquiries as to the proper 
mechanism of appeal and time limits. He was understandably confused about the correct process as is 
evident from his attempt to pursue his appeal before the Staff Appeals Committee. Even the Vice-
President of the Bank appears to have been confused as to the appropriate procedure, having suggested, 
in his letter of 8 May 2018, that the Applicant refer the matter to the Staff Appeals Committee. The 
Tribunal is of the view that exceptional circumstances exist in this matter. 

 
19. In the result, the Motion of Inadmissibility must be rejected. 

 
V. THE DECISION 
 
20. On these grounds, 

 
The Tribunal decides: 
 

i )  The Respondent’s Motion of Inadmissibility is dismissed. 
i i )  The Respondent has a period of fifty days from the date of the judgment to submit its 

substantive Answer to the application. 
i i i )  Costs are reserved. 
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