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ADMINISTRATIVE TRIBUNAL OF THE AFRICAN DEVELOPMENT BANK 
 

QUORUM:  Justice Salihu Modibbo Alfa BELGORE   President  
Justice Leona Valerie THERON    Vice-president 
Professor Yadh BEN ACHOUR    Member 
Justice Anne L. MACTAVISH     Member  
Justice Benjamin Joses ODOKI    Member 

 
APPLICATION No. 2018/02 

 
P. N., Applicant 

African Development Bank, Respondent 
 

Judgment No. 110 of the Tribunal, delivered on 4 July 2018 
 

I. THE FACTS 
 

1. The Applicant joined the African Development Bank as a Senior Financial Management Officer in the 
Agriculture and Agro Industry Department on 30 January 2010. The Applicant was promoted to the 
position of Principal Budget Officer on 16 July 2012, and then to Chief Program and Budget Officer 
from 1 June 2015, a position he held until he was summarily dismissed. 

 
2. On 11 December 2017, the Respondent summarily dismissed the Applicant from employment on the 

ground that he shared a report, the Fitch Report, with a colleague in circumstances where he was not 
authorized to do so.  

 
3. The Applicant filed an Application with the Tribunal on 14 February 2018 against the Respondent for 

summary dismissal. On 22 March 2018, the Respondent filed a ‘Motion of Inadmissibility’ pursuant to 
Rule XIV (1) of the Rules of Procedure of the Administrative Tribunal. 
 

II. THE BANK’S MOTION OF INADMISSIBILITY  
 

4. The Respondent raises a preliminary objection to the Application on the ground that the Applicant 
filed application out of time hence, it is inadmissible before the Tribunal. 

 
5. In support of its Motion of Inadmissibility, the Respondent relies on Rule 102.09 of the Staff Rules 

which states: 
 

“A staff member against whom a disciplinary measure has been imposed shall have the right to 
appeal against such a measure, and may lodge his/her appeal with the administrative Tribunal 
within sixty (60) days of the letter of notification of the disciplinary measure”. 

 
6. The Respondent submits that since the Applicant was advised of the decision for summary dismissal 

on 11 December 2017, his Application should have been filed with the Tribunal not later than sixty 
days after that date. The Respondent argues that the deadline for the Applicant to file the application 
was 9 February 2018. The Respondent, therefore, argues that the Applicant by filing an Application 
on 14 February 2018 filed it out of time, hence inadmissible before the Tribunal. 

 
7. The Respondent further submits that the Application of Rule 102.09 of the Staff Rules is strict and 

not open to debate as stated by this Tribunal in two judgments: K.M.R v African Development Bank, 
Application No. 2009/01 and N.K. v African Development Bank, Application No. 2013/01. 
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8. The Respondent, therefore, requests that the Tribunal dismiss the Application. 
 

III. THE APPLICANT’S RESPONSE TO THE MOTION OF INADMISSIBILITY 
 

9. The Applicant objects to the Respondent’s submission that the Application should be dismissed on 
the ground that it was filed out of time. The Applicant submits that the conditions to be complied 
with before an Application is admissible are stipulated under Article III (2) of the Statute of the 
Tribunal and compliance with Rule 102.09 of the Staff Rules is not one such condition. Article III (2) of 
the Statute of the Tribunal states: 

 
“No application shall be admissible unless: 
(i) The applicant has exhausted all other administrative review remedies available within the 

Bank, except in cases where the applicant and the Bank have agreed to submit the 
application directly to the Tribunal, and 

(ii) The application is filed within ninety days after the latest of the following: 
(a) Occurrence of the vent giving rise to the application, 
(b) Receipt of notice (after the applicant has exhausted all other remedies available 

within the Bank) that the relief asked for or recommended will not be granted , or  
(c) Receipt of notice that relief asked for or recommended will be granted, and the expiry 

of thirty days after receipt of such notice, without such relief being granted” 
 

10. The Applicant, therefore, contends that the time limit to submit an Application is ninety days and by 
filing the Application on 14 February 2018, the Applicant filed within time. 

 
11. The Applicant further submits that Staff Rule 102.09 is inconsistent with Article III of the Statute of 

the Tribunal. The Statute of the Tribunal is promulgated by the Board of Directors of the Bank and its 
amendment is subject to review by the Board of Governors (Article XVI of the Statute), while Staff 
Rules are issued by the President of the Bank (Definition of Staff Rules in Rule 1.2). The Applicant 
therefore submits that Staff Rules cannot amend a provision of the Statute of the Tribunal.  

 
12. The Applicant further contends that according to B.A.I. v African Development Bank (Application No. 

1998/02), where there was an inconsistency between the Staff Retirement Plan and the Statute, the 
Tribunal held that the clear language of the Statute could not be reconciled with the assumption that 
the drafters envisaged that the ninety day period would be defeated by the sixty day period provided 
in the Staff Rules.  

 
13. Furthermore, the Applicant submits that the two judgments submitted by the Respondent, are 

distinguishable from the matter now before the Tribunal. The two judgments do not raise the 
question of excuses for lateness with regard to timeliness and do not state that application of Rule 
102.09 of the Staff Rules is strict and not open to debate. However, the two judgments discuss the 
question of inadmissibility based on failure to exhaust internal administrative remedies. 

 
14. The Applicant therefore requests that the Tribunal dismiss the Motion of Inadmissibility, with costs. 

 
IV. THE LAW 

 
15. The main issue is whether the application is inadmissible on the ground that it was not filed before 

the Tribunal within the prescribed time limit.  
 

16. The Respondent contends that the prescribed time limit is sixty days as stipulated in Staff Rule 
102.09. On the other hand, the Applicant maintains that the prescribed time limit is ninety days as 
provided in Article III (2) (ii) of the Tribunal’s Statute. 
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17. According to the jurisprudence of the Tribunal, appeals against disciplinary measures are governed 

by Staff Rule 102.09 which provides: 
 

“A staff member against whom a disciplinary measure has been imposed shall have the right to 
appeal such a measure, and may lodge his/her appeal with the  Administrative Tribunal within 
sixty (60) days of the date of the letter of notification of the disciplinary measure.” 

 
18. Staff Rule 102.09 has been considered by the Tribunal in K.M.R v African Development Bank (Supra) 

and N.K. v African Development Bank (Supra). 
 

19. In N.K. v African Development Bank (Supra) (paragraph 23) the Tribunal stated: 
 

“Applications regarding disciplinary matters are subject to Regulation 102.09 of the Staff 
Regulations and according to which “A staff member against whom a disciplinary measure has 
been imposed shall have the right to appeal such a measure, and may lodge his/her appeal 
with the Administrative Tribunal within sixty (60) days of the date of the letter of notification of 
the disciplinary measure”. This implies that prior recourse to the Staff Appeals Committee is not 
applicable to disciplinary matters; it is applicable only in disputes arising from the 
interpretation or performance of contracts signed between the Bank and its staff members. 
This principle is explicitly confirmed by Rule 103.01 on the Staff Appeals Committee.  Indeed, 
paragraph (c) of this Rule states that “the Appeals Committee shall not be competent to 
consider the following: … (iii) an appeal against the imposition of disciplinary measures, 
including summary dismissal.” 

 
20. The same principle was reiterated in K.M.R. v African Development Bank (Supra) (paragraph 28) 

where the Tribunal observed: 
 

"Rule 102.09 of the Staff Rules provides that a Staff member against whom a disciplinary 
measure has been imposed should have a right of appeal against such a measure and may 
lodge his or her appeal with the Administrative Tribunal within sixty (60) days of the date or the 
letter or notification or the disciplinary measure. The Tribunal therefore concludes that the 
Application in respect of the termination of the Applicant’s contract is admissible.” 

 
21. Since, in the present case, a disciplinary measure of summary dismissal was imposed against the 

Applicant, the prescribed time limit applicable to his application was sixty days, and not ninety days. 
 
22. It remains to consider whether the Tribunal should exercise its discretion and admit the case, 

notwithstanding that it has been commenced out of time. It is common cause that the Applicant 
lodged his appeal five days after the prescribed period of sixty (60) days. However the Tribunal is 
granted discretion to waive the time limit provided in exceptional circumstance as provided in Article 
III (4) of the Statute which states: 
 

“Notwithstanding the provisions of paragraph 2 of this Article, the Tribunal may decide in 
exceptional circumstances, where it considers the delay justified, to waive the time limits 
prescribed under this Article in order to receive an application that would otherwise be 
inadmissible.” 

 
23. The Tribunal must take into account the fact that an Applicant acting in good faith could be misled by 

the general terms of Article III of the Statute of the Tribunal, which provides both for referral to the 
Staff Appeals Committee and for a time limit of ninety days for filing applications, without expressly 
excluding the specific time limit of sixty days provided for in Staff Rule 102.09, in disciplinary matters.  
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The Staff Rules prevail over the general rule contained in the Statute of the Tribunal. The Tribunal 
recognizes this ambiguity.  
 

24. In this matter, where the Applicant has acted in good faith, the Tribunal is justified in exercising its 
discretion in Article III (4) in his favour. Exceptional circumstances have not been defined and each 
case must be decided on its own merits. The Applicant was diligent and genuinely believed that he 
was acting within the prescribed time limit. In the present case, exceptional circumstances do exist. 
The Tribunal finds that the delay was excusable. 
 

V. THE DECISION 
 

25. On these grounds, 
 
The Tribunal decides: 
 

i) The Respondent’s Motion of Inadmissibility is dismissed. 
ii) The Respondent has a period of fifty days from the date of the judgment to submit its 

substantive Answer to the application. 
iii) Costs are reserved. 
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