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APPLICATION No. 2018/03 

 
D. T., Applicant 

African Development Bank, Respondent 
 

Judgment No. 111 of the Administrative Tribunal, delivered on 4 July 2018 
 

I. THE FACTS 
 

1. The Applicant joined the African Development Bank as Legal Counsel on 19 May 1996 and was 
promoted several times up to Division Manager, GECL.3. On 1 December 2016, the Applicant 
submitted a letter of resignation from employment. By letter dated 15 December 2016 and received 
by the Applicant on 16 December 2016, the Director of Human Resources Management 
Department (the Director), on behalf of the President of the Bank, accepted the Applicant’s 
resignation effective, 1 February 2017. The Director advised the Applicant that his separation 
entitlements were: (a) termination benefits of sixty days salary; (b) repatriation entitlements and 
(c) payment in lieu of unused accumulated annual leave up to a maximum of sixty working days. 

 
2. On 19 December 2016, the Applicant requested that the Director explain the basis of how his sixty 

days salary benefit was determined. On the same day, Director responded to the Applicant. On 9 
January 2017, the Applicant responded explaining that the provisions relied upon by the Director 
were not applicable to his matter. On 10 January 2017, the Director acknowledged receipt and 
responded that he will revert to the Applicant. From this time there were exchanges between the 
parties, which gave the applicant the impression that the Respondent was reconsidering its 
position. On 12 September 2017, and in response to a further query from the Applicant dated 16 
August 2017, the Director said he has finalized consultations and would revert the following day. 
Despite this representation, no response was received by the Applicant. 

 
3. On 19 September 2017, the Applicant submitted a request for an administrative review of the 

administrative decision in respect of his separation entitlements, to the Vice President, Corporate 
Services and Human Resources (CHVP). This request was acknowledged but no substantive 
response was received. On 2 November 2017, the Applicant filed an appeal at the Staff Appeals 
Committee. The Staff Appeals Committee has neither heard nor disposed the appeal. 

 
4. The Applicant filed an application before this Administrative Tribunal challenging two 

administrative decisions. The first administrative decision was a denial for a corrected statement of 
benefits and for payments, by non-response of the Applicant’s request of 16 August 2017. The 
second administrative decision was three decisions of the Staff Appeals Committee, advised the 
Applicant on 18 January 2018, 22 January 2018, and 19 February 2018, respectively, granting the 
Respondent extensions of time for the filing of its answer in circumstances, according to the 
Applicant, where the conditions prescribed for the granting of an extension of time were not met. 
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On 16 March 2018, and further to the extensions of time accorded by the Staff Appeals Committee, 
the Respondent filed a preliminary objection in this Tribunal and an answer in the Staff Appeals 
Committee. 
 

II. THE BANK’S MOTION OF INADMISSIBILITY 
 

5. The Respondent submits that the application is inadmissible on two grounds. First, because the 
application is time-barred and second because the Applicant did not exhaust available internal 
administrative remedies as required under Article III (2) (i) of the Statute of this Tribunal. 

 
6. The Respondent submits that the acceptance letter received by the Applicant on 16 December 2016 

constitutes an ‘administrative decision’ under Staff Rule 12.00. The Applicant submitted a request 
for administrative review to the Vice President, CHVP on 19 September 2017. The Respondent 
contends that pursuant to Staff Rule 103.04 (a), the request for an administrative review should 
have been submitted before 16 June 2017 at the latest, that is to say, six (6) months after 16 
December 2016 (the date of notification of the administrative decision). Instead, the Applicant 
submitted his application nine months after receiving notice of notification of the administrative 
decision.  

 
7. The Respondent also submits that Staff Rule 103.04 (a) requires that appeals be lodged within thirty 

(30) days where the staff member is dissatisfied with the response from the Vice President or the 
Ombudsperson. In addition, the Staff Rules extend this time limit to sixty days in situations where 
the staff member may have been waiting for a response from the Vice President, or Ombudsperson, 
and fails to receive one. The Respondent argues that if the Applicant had submitted his request for 
an administrative review to the Vice President, CHVP on the last day of his 6-month time frame to 
do so, that last day would have fallen on 16 June 2017. The Applicant would then have had 60 days 
from the date of his request for administrative review, to file his appeal at the Staff Appeals 
Committee, by 15 August 2017 at the latest. However, the appeal to the Staff Appeals Committee 
was filed on 2 November 2017, almost three months after expiry of the time limit to do so.  

 
8. The Respondent further contends that that the Applicant did not exhaust internal administrative 

remedies in that his appeal before the Staff Appeals Committee is still pending.  
 

9. The Respondent therefore requests that the Tribunal dismiss the application as inadmissible. 
 

III. THE APPLICANT’S RESPONSE TO THE MOTION OF INADMISSIBILITY 
 

10. The Applicant pleads estoppel. He says he relied on the Respondent’s written and oral 
representations to the effect that it no longer intended to proceed on the basis of the terms of the 
letter of 15 December 2016 and was reconsidering the matter.  

 
11. The Applicant maintains that he has done all within his control to pursue his internal remedies and 

it is the Respondent who has in effect frustrated his attempts in this regard. 
 

12. The Applicant requests that the Tribunal reject the Respondent’s Motion of Inadmissibility. The 
Applicant also requests that the Tribunal order the disclosure by the Respondent of the outstanding 
information concerning the terms of staff separations from 2005 until the date of decision in this 
matter and to the same level of details as the information provided on ‘Regular Staff Resignations’ 
by its memorandum dated 19 December 2017.  The Applicant also seeks an order that the 
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Respondent be directed to produce Board of Directors’ Resolution B/BD/97/15 and Board 
Document ADB/BD/WP/97/113/Rev 2 dated 26 February 1998 on the Revised Staff Regulations 
with its accompanying Board of Directors’ Resolution.  

 
IV. THE LAW 

 
13. The administrative review remedies are governed by Article III (2) (i) of the Statute of the Tribunal 

read with Staff Regulations 10.3 and Staff Rule 103.04(a). 
 

14. Staff Regulation 10.3 (a) provides for the establishment of an internal mechanism for the settlement 
of disputes and the review of administrative decisions related to staff or former staff members’ 
contractual rights and benefits. Staff Rule 103.04 (a), as modified by Presidential Order 02/2007 
provides that: 
 

“A staff member who wishes to appeal an administrative decisions pursuant to Staff 
Regulation 10.3 shall, not later than six (6) months from the date of the written notification 
of the decision to be appealed submit a request: 
i. For review by the Vice President, who shall have thirty (30) days within which to respond; 

or 
ii. For conciliation by the Ombudsperson who shall have thirty (30) days within which to assist 

in resolving the dispute. The Bank shall participate in conciliation proceedings once 
commenced by the staff member. If dissatisfied with the response of the Vice President or 
the result of the conciliation process, as the case may be, the staff member may file an 
appeal with the Staff Appeals Committee within thirty (30) days of the date of the response 
of the Vice President or notification of the Ombudsperson. Where there is no response 
from the Vice President, or the Ombudsperson determines that the matter is not 
appropriate for conciliation, the staff member may file an appeal to the Staff Appeals 
Committee within sixty (60) days of the date of the staff members request for review or 
conciliation.” 

 
15. It is trite that an administrative decision may take the form of an act or omission by an officer of 

the Bank, which has legal effect. Such act or omission constitutes a challengeable decision. 
 

16. The Applicant has the prerogative of choosing the administrative decision he wishes to appeal 
against. This includes the right to indicate the grounds on which he is basing his action. (See N. H. v 
African Development Bank, Application No 1999/03). The decision the Applicant is challenging is 
the Respondent’s denial by non-response to his request of 16 August 2017 for a corrected 
statement of benefits. There were various exchanges between the parties which indicated that the 
Respondent was reviewing its previous decision.  

 
17.  The Applicant has demonstrated that the decision appealed against is the decision of 16 August 

2017 and not the decision taken by the Respondent on 15 December 2016. As late as 12 September 
2017, the Respondent had continued to represent that it would communicate an outcome on its 
promised consultations. The application is thus not time-barred. 

 
18. The second ground is to consider whether the Applicant has exhausted his internal remedies. It is 

common cause that the appeal lodged by the Applicant with the Staff Appeals Committee is still 
pending before that body.  
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19. The Tribunal has had occasion to emphasize that access to timely recourse before the Staff Appeals 
Committee is an important right of Bank employees which must be respected by the Respondent. 
The Tribunal has cautioned the Respondent that there may be consequences for failing to comply 
with its own rules and procedures. (See E.O. v African Development Bank, Application No 2015/05). 

 
20. Another very important purpose of the requirement of exhaustion of administrative review 

remedies is to allow the Respondent an opportunity to ensure that it has complied with its internal 
rules and give it an opportunity to correct the alleged violation by its own action. (See K.M.R v 
African Development Bank, Judgment No 73, Application No 2009/01). 

 
21. The alleged violation was first pointed out to the Respondent on 9 January 2017. In this matter the 

Respondent has had ample time to address the violation. There has in fact been inaction on the 
part of the Respondent.  

 
22. The Applicant has done everything within his control to pursue the administrative review remedies 

but the conduct of the Respondent has, in effect, deprived the Applicant of timeous and effective 
recourse at the Staff Appeals Committee. The fact that his Appeal has not been heard or disposed 
of before the Staff Appeals Committee in the manner specified under the Staff Rules, is entirely due 
to the Respondent’s non-compliance with the requirements of the appeal process as prescribed in 
the said Staff Rules and Rules of Procedure of the Staff Appeal Committee. 

 
23. As stated, the primary purpose of the administrative review process under Article III (2) (i) of the 

Statute is to provide recourse to the staff member expeditiously. (See E.O. v African Development 
Bank) If such recourse procedures are effectively denied to the staff member, the aggrieved staff 
member is free to proceed to the higher level and accordingly the Tribunal may exercise its 
jurisdiction under Article III (1) of the Statute. Article III (2) (i) of the Statute does not condemn an 
employee to a futile pursuit of remedies that are made unavailable by the egregious conduct of the 
Respondent. What is required is that a staff member take the necessary steps to pursue available 
remedies and this the Applicant has done. 

 
24. It is worth noting that neither Randall G Vick v International Bank for Reconstruction and 

Development, Decision No 295 of the WBAT or Amanullah Khan Malik v International Bank for 
Reconstruction and Development, Decision No 333 of the WBAT, relied upon by the Respondent, 
are relevant. These decisions by the World Bank Administrative Tribunal, do not concern a change 
of position of the decision-maker which induced the respective Applicants to delay invoking the 
formal recourse procedures. The facts of these cases render them distinguishable from the matter 
under consideration. 

 
25. This Tribunal has previously referred matters back to the Staff Appeals Committee in circumstances 

where this was justified. This was the course followed in Application No. 2016/02, J.T v African 
Development Bank, Order No. 98 of 14 August 2017, where the Staff Appeals Committee 
proceedings had reached an advanced stage. The Tribunal referred the matter back for further 
investigation of a specified critical issue. It was of the view that it would benefit from having the 
Staff Appeals Committee, which has extensive investigative powers, first dealing with the matter. 

 
26. The circumstances of this case are not such as to justify a referral by the Tribunal to the Staff Appeals 

Committee. The facts of this matter are not substantially in dispute. This matter primarily concerns 
the interpretation and application of law and policy. The question to be determined is this: what 
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are the entitlements due to the Applicant in terms of the law and practice of the Bank. The Tribunal 
is in a good position as the Staff Appeals Committee to determine this question.  

 
27. At the hearing of this matter, it was submitted by counsel for the Applicant, and not disputed by 

the Respondent’s legal representatives, that if this matter was remitted to the Staff Appeals 
Committee, it would only be finalized, at the earliest, at the end of 2019. That is unacceptable and 
would, to a large extent, defeat the primary purpose of the administrative review process, which is 
to provide speedy recourse to an aggrieved staff member. 

 
28. At this stage, this matter concerns the question of admissibility only. It is not open to the Tribunal 

to make a determination regarding the production of documents as requested by the Applicant. 
That is a question for another day. 

 
V. THE DECISION 

 
29. On these grounds, 

 

The Tribunal decides: 

 
i) The Respondent’s Motion of Inadmissibility is dismissed. 
ii) The Application is declared admissible before the Tribunal and is to be heard in the next 

session of the Tribunal. 
iii) Costs are reserved.  
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