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ADMINISTRATIVE TRIBUNAL OF THE AFRICAN DEVELOPMENT BANK 
 

APPLICATION No. 2018/01 
 

M. G. N., Applicant 
African Development Bank, Respondent 

 
Order no. 115 of the Administrative Tribunal, issued on 15 February 2019 

 
The President of the Administrative Tribunal, 
 
Having regard to the Application filed on 7 February 2018, the Respondent's Answer dated 23 August 2018, the 
Respondent's Reply dated 21 September 2018 and the Respondent's Rejoinder dated 31 October 2018, marking 
the end of the rounds of submissions between the parties, in accordance with Article XII, paragraph 5, of the 
Tribunal’s Rules of Procedure. 
 
Having regard to the Applicant’s appeal filed on 28 November 2018, pursuant to Article XIII of the Tribunal's 
Rules of Procedure, to obtain the admissibility of additional statements and documents for the following 
reasons: 
 
1. The Bank began proceedings against the Applicant after sensitive information was leaked to the press, 

specifically following the publication of a draft report by the ratings agency Fitch by Mr A. W., a journalist 
with the Senegalese website "Financial Afrik". The e-mail sent to the Applicant on 5 September 2017 
concerning his hearing before the Bank's Security Department stated that the subject of the investigation 
was the "leaking of a sensitive Bank document". In addition, in its Response, the Bank argues that it is 
highly likely that the Applicant's act was at the root of the leak of the report into the press. In this context, 
the Applicant submits that the testimony of the "Financial Afrik" journalist substantiates the unfounded 
nature of his dismissal for serious misconduct in that it was done without any valid reason. 

 
2. In its Rejoinder, the Bank raises factual arguments in order to cast doubt on the context in which the 

Applicant forwarded the confidential report in question to his personal mailbox. To this end, the 
Respondent discloses the contents of Annex 6 bis of the Rejoinder, namely the transcript of the Applicant's 
interrogation by the Bank's security service in order to discredit the Respondent’s statements. The 
Applicant claims that his version of the facts and explanations have not changed since the beginning and 
that they remain consistent, clear and logical. 

  
3. In its Rejoinder, the Respondent also pleaded inadmissibility of "new claims for compensation submitted 

by the Applicant in his Reply" which are invalid insofar as they do not appear among the initial claims 
expressed in the Application. However, according to the Applicant, this is partly a simple update of the 
ongoing costs linked of the proceedings and partly a claim related to the customs clearance of his vehicle 
in his country of origin. He claims that these requests are all directly related to the consequences of his 
dismissal and therefore to his initial claims. In support of his argument, the Applicant cites Judgment No. 
101 dated 26 January 2018 of the Bank’s Administrative Tribunal. Accordingly, the Tribunal is requested 
to declare admissible the claims for compensation set out in his Reply dated 21 September 2018. 

 
Whereas on 16 January 2019, the Respondent raised an objection to the filing of additional statements and 
exhibits pursuant to Article XIII of the Tribunal's Rules of Procedure, for the following reasons: 
 
1. The principle of a "fair trial" requires that all parties be provided with the opportunity to plead their case 

and that neither party is either disadvantaged or benefits from an undue advantage. Accordingly, once 
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the round of written submissions is closed, the party wishing to present additional evidence must justify 
to the Tribunal that: (a) the additional evidence is relevant to the issues in dispute; (b) legitimate grounds 
exist to justify the fact that this evidence was not presented during the written submission phase; and (c) 
the opposing party is not unduly disadvantaged by the additional evidence and will have the opportunity 
to respond to it. The Respondent considers that justification is lacking in this case and that as such the 
request for additional submissions and documents should be rejected. 
 

2. The Respondent also submits that the Applicant, by providing written statements and additional 
documents after the expiry of the prescribed time limits, does not justify or explain how such disclosure 
falls within the strict and limited framework of the "exceptional circumstances" prescribed in Article XIII 
mentioned above. 

 
3. The Respondent contends that the Applicant's idea to contact the "Financial Afrik" journalist was instilled 

in him by the arguments contained in its Rejoinder. It points out that the Applicant's Reply was submitted 
on 21 September 2018 but it was not until 18 October 2018 that the Applicant's lawyer inquired about 
questioning the journalist. Therefore, contrary to the Applicant's assertions, the arguments set out in the 
Rejoinder of 31 October 2018 did not give rise to the Applicant's initiative to contact the journalist. The 
Rejoinder of the Respondent, which by definition must be submitted last, cannot be validly considered as 
an exceptional circumstance justifying the need to file additional statements and documents. 
Consequently, additional submissions and exhibits will have to be excluded from the debates. The 
Respondent requests that the Tribunal provide it with the opportunity to respond in the unlikely case that 
it grants the admissibility of such additional statements and documents. 

 
Whereas,  
 

1. Pursuant to Article XIII (new), paragraph 1, of the Rules of Procedure of the Administrative Tribunal: "In 

exceptional cases, the President may at the request of either party or otherwise, call upon the 

parties to submit additional written statements or documents within a period which the President 

shall fix.  The additional written statements or documents shall be furnished in the original or a certified 
copy. 

 
2. That pursuant to Article XIII (new) paragraph 3 of the Rules of Procedure of the Administrative Tribunal: 

"Additional written statements or documents submitted by a party in accordance with the requirements 
of Paragraph 1 above shall be transmitted to the Executive Secretary, who upon receipt shall transmit the 
statement or document to the other party pending the decision of the President of the Tribunal on their 
admissibility". The Tribunal notes that in this case, the Respondent received on 7 January 2019 the 
statements and additional documents introduced by the Applicant and that it had the opportunity to 
present its arguments in its "objection to the request for additional submissions and documents" 
introduced on 16 January 2018. 

 
3. That, in the present case, the investigation and dismissal of the Applicant without notice for serious 

misconduct was triggered by a leak of confidential information. In other words, from the written 
submissions, it is clear that if there had been no leak, there would have been no investigation and 
therefore no dismissal. 

 
4. It therefore appears necessary to settle the question relating to the production of additional exhibits. The 

Tribunal is of the opinion that the Applicant acted correctly in seeking the testimony of the "Financial 
Afrik” journalist, since the Respondent's Rejoinder indicated that the investigation had not established his 
innocence with regard to the allegation of the leak and the publication of Fitch Rating's draft report on 
that website. 
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5. That, with regard to the request for reimbursement of customs duties paid on his vehicle, it appears from 

the documents of the proceedings, on the one hand, that the Application was filed on 7 February 2018 
and that the documents relating to customs duties date from 17 April 2018 and that, consequently, the 
claim relating to customs duties could not have appeared in the original Application. The request for the 
reimbursement of customs duties is therefore admissible. 

 
6. That, with respect to the costs claimed for legal fees, the Tribunal agrees with the Applicant that the 

amount should be adjusted in accordance with the procedure of the Application. These fees are therefore 
not new requests. 

 
For the reasons explained above,  
 
ORDERS AS FOLLOWS: 
 
The additional statements and documents registered on 03 January 2018 with the Executive Secretariat of the 
Tribunal are declared admissible. 
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