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I. INTRODUCTION 
 

This application is about the termination benefits due to the applicant upon his separation from the 
service of the African Development Bank. 

 
II. THE FACTS 

 
1. The applicant joined the African Development Bank as Legal Counsel in May 1996. He was promoted 

several times up to Division Manager of the Legal Department, (PGCL2), a position he occupied at the 
time of his departure from the Bank. The applicant was appointed Acting General Counsel with effect 
from 1 February 2016.   

 
2. On 17 August 2016, the appointment of the new General Counsel was communicated to all staff. This 

appointment placed the applicant in a precarious position, as the two of them differed on important 
policy matters. The applicant met with the Vice-President, Corporate Services for possible re-assignment, 
but nothing came of this. 

 
3. On 1 December 2016, the applicant submitted a letter of resignation from employment with effect from 1 

February 2017. The resignation was accepted by the Director of Human Resources Management 
Department (Director). The Director notified the applicant of his separation entitlements being (i) 
termination benefits of sixty (60) days salary; (ii) repatriation entitlements and (iii) payment in lieu of 
unused accumulated annual leave up to a maximum of sixty (60) working days. 

 
4. The applicant disputed the termination benefit and engaged the Director in this regard. The Director 

indicated that the benefit was determined in accordance with Staff Regulation 6.12.6 and Staff Rule 
610(f).  The applicant pointed out to the Director that neither staff regulation 6.12.6 nor staff rule 610(f) 
were applicable.  On 10 January 2017, the Director undertook to consult further. On 12 September 2017, 
and after various requests from the applicant, including an email dated 16 August 2017, the Director 
advised that he had concluded his consultation and would revert to the applicant the following day. The 
applicant, however, did not receive the promised communication. 

 
5. On 19 September 2017, the applicant submitted a request for review of the administrative decision in 

respect of his separation entitlements, to the Vice President, Corporate Services and Human Resources 
(Vice President). The request was acknowledged, but there was no substantive response.  
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III. PROCEDURE 
 

6. On 2 November 2017, the applicant filed an appeal with the Staff Appeals Committee. On 27 February 
2018, the applicant filed an application in this Tribunal challenging two administrative decisions. First, he 
challenged the failure by the Bank to compile a corrected statement of termination benefits and the non-
response of his request of 16 August 2017. Second, he challenged three decisions by the Staff Appeals 
Committee, granting the respondent extensions of time for the filing of its answer, allegedly in 
circumstances where the conditions for the granting of an extension were not met. 

 
7. On 27 February 2018, the respondent filed a motion of inadmissibility, which was dismissed by the 

Tribunal in its judgment delivered on 4 July 2018. In these proceedings, the respondent requests 
rectification and revision of the judgment on admissibility. 

 
IV. ARGUMENTS OF THE PARTIES 

 
8. The first basis of the request for rectification is that the Tribunal’s finding of fact that the respondent’s 

legal representative did not dispute the submission by the applicant’s Counsel regarding the time it would 
have taken for the Staff Appeals Committee, is incorrect and constitutes a material error in the Tribunal’s 
judgment. The second basis is that the judgment is incomplete, in that it did not specify the timeline for 
the respondent to file its answer.   

 
9. The respondent’s request for revision of the judgment is grounded on the contention that the information 

contained in the statement of the chairperson of the Staff Appeals Committee and certain emails 
constitute new facts that were discovered after the judgment was rendered and which are decisive of this 
matter. It was contended that had the Tribunal taken these facts into consideration when rendering its 
judgment, it would have reached a different conclusion. The applicant disputes the contention that new 
facts have been discovered.  

 
10. The applicant requested the production of various documents. He submits that he received information 

on ‘regular staff resignation’ for the period from 2005 to 2017. However, to the applicant this information 
is not sufficient and is incomplete.  
 

11. The applicant further submits that Staff Regulation 6.12.6 was erroneously applied to determine the 
benefits to which he is entitled. The applicant also submits that critical provisions of the respondent’s 
contract administration regime were disregarded. The applicant  submits that the respondent’s insistence 
on less favourable treatment of the applicant is arbitrary and discriminatory, especially in light of the fact 
that other staff members, similarly suited to him, received more favourable benefits. The applicant 
submits that respondent’s conduct was analogous to an application of the doctrine of constructive 
termination. 

 
12. In respect of the second administrative decision, the applicant submits that the Chairperson of the Staff 

Appeals Committee has not exercised her discretionary power within the limits prescribed in Rule 6 (b) of 
the Appeals Committee Rules of Procedure in granting the three extensions.  

 
13. The respondent maintains that a non-response is not an administrative decision. The respondent 

contends that the rules applicable to resignations are Staff Regulation 6.10.1, Staff Rule 611.00, Staff 
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Regulation 6.13.2 and Staff Rule 613.00 (c) and that it is not legally bound to pay termination benefits to a 
resigning staff member.  

 
14. The respondent contends that there are no merits in applicant’s claim that he was constructively 

terminated. The respondent submits that the Director made it clear to the applicant that any decision to 
set aside or vary the decision conveyed by Acceptance of Resignation letter had to be made by the 
President, the only person having the authority to make decision regarding the resignations of staff 
members of PL2 levels and above.  

 
V. RELIEF SOUGHT 

 
15. The applicant requests (i) payment of termination benefits based on the formula of one month for each 

year of service plus interest; (ii) Payment of salary from the date of his separation to the date on which 
the respondent disclosed its position in its answer, in compensation for the respondent’s breach of its 
duty to communicate terms of separation by the last day of his service; (iii) Payment of the applicant’s 
salary and benefits from 1st February, 2017 until the date of filing of respondent’s answer, plus interest on 
these amounts from the date of filing of respondent’s answer to date of payment. This amount would be 
13.5 months’ salary; (iv) costs and (v) Moral damages for the respondent’s egregious conduct. The 
respondent requests that the application be dismissed and that its motion of inadmissibility be granted. 

 
VI. THE LAW 
 

Production of Documents 
 
16. This issue has become academic. The matter proceeded on the basis of the documents that had been 

disclosed by the Bank. While there was a murmur from the applicant that there were documents which 
the Bank had not disclosed, the request was not taken any further. 

 
Rectification and Revision 

 
17. In terms of Article XII(3) of the Statute of the Tribunal, the Tribunal may rectify a judgment that is obscure 

or incomplete, or which contains a typographical or arithmetical error.  
 

18. The jurisprudence of this Tribunal is clear. It will only entertain a request for rectification where the 
operative provisions of the judgment are ambiguous or unclear. In W. B. O-O. vs ADB,1 the Tribunal 
rejected the respondent request for interpretation because the operative provision of the order was not 
ambiguous or uncertain. The Tribunal had this to say: 

 
“In accordance with Article XII, section 3 of the statute, after a judgment has been 
rendered, a party may within sixty (60) days of notification of the judgment, apply to 
the Tribunal requesting an interpretation of the operative provisions of the judgment 

 
The application shall be admissible only if it states with sufficient particularity in what 
respect the operative provisions of the judgment appear obscure or incomplete 
(italics added) Hence, the Request for interpretation could only envisage an ambiguity 

                                                 
1 Application No. 2000/08. 
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or incompleteness in the ‘dispositif’ of the judgment and cannot relate to the 
reasoning on which the ruling has been based.”2 

 
19. In C.A.W v African Development Bank,3 this Tribunal emphasised that a request for interpretation is 

designed to clarify aspects of the operative provisions of the judgment that appear obscure or 
incomplete. It must not lead to the Tribunal revisiting a decision that had acquired the authority of final 
judgment. 
 

20. An applicant must point to particular operative provision of the judgment as being obscure, ambiguous, 
uncertain, incomplete, or capable of two meanings. Requests for rectification are not to be used as a 
disguise for providing an opportunity to reopen the legal debate or for submitting new claims or points of 
law regarding the initial decision rendered. 
 

21. The respondent contends that paragraphs 22 and 27 of the Tribunal’s previous judgment in this matter is 
incorrect and requires rectification and or revision. These paragraphs read: 

 
“22 The applicant has done everything within his control to pursue the administrative 
review remedies but the conduct of the respondent has, in effect, deprived the 
applicant of timeous and effective recourse at the Staff Appeals Committee. The fact 
that his Appeal has not been heard or disposed of before the Staff Appeals Committee 
in the manner specified under the Staff Rules, is entirely due to the respondent’s non-
compliance with the requirements of the appeal process as prescribed in the said Staff 
Rules and Rules of Procedure of the Staff Appeal Committee” 

 
and 
 

27 At the hearing of this matter, it was submitted by counsel for the applicant, and 
not disputed by the respondent’s legal representatives, that if this matter was 
remitted to the Staff Appeals Committee, it would only be finalized, at the earliest, at 
the end of 2019. That is unacceptable and would, to a large extent, defeat the 
primary purpose of the administrative review process, which is to provide speedy 
recourse to an aggrieved staff member.” 
 

22. The Bank could not refute the conclusion in para 27 of the judgment. The only response its counsel was 
able to provide, was to assert that the Appeals Committee could dispose of the matter within the next six 
months. That response did not have regard to the time it would take for a final determination of the 
matter, including Tribunal proceedings.  
 

23. The Bank has not shown any material arithmetical or typographical errors in the Judgment which need to 
be rectified. All that it has done is to argue for an error in law or application of law, which is not a vaild 
ground for requesting rectification. 

 
24. The date by which the respondent was to file its answer, was easily ascertainable. Rule XIV of the Tribunal 

Rules of Procedure governs the timelines for filing of an answer following the lodging of an application of 
non-admissibility. In the event that the respondent was ignorant of the date by which it ought to have 

                                                 
2 Application No. 2000/08, paragraph 17. 
3 Application No. 2006/04. 
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filed its answer, it could have sought guidance from the Executive Secretary of the Tribunal. It was surely 
no coincidence that the respondent filed its answer on 6 August 2018, the date prescribed by the Rules.  
 

25. There is no error, material or otherwise, to be corrected in paragraph 27 or elsewhere in the Tribunal’s 
Judgment. Neither is the judgment incomplete. Accordingly, the Bank has failed to make out a case for 
rectification. 
 

26. Article XII(4) of the Statute of the Tribunal states: 
 
“In the event of the discovery of a fact which by its nature might have had a decisive 
influence on the judgement of the Tribunal and which at the time the judgement was 
delivered was unknown both to the Tribunal and any party, any interested party may 
request the Tribunal, within a period of six months after it has acquired knowledge of 
such fact, to revise the judgement. The request for revision shall contain the 
information necessary to show that the afore‐mentioned conditions have been 
satisfied. It shall be accompanied by the original or a copy of all supporting 
documents.” 
 

27. Article XII(4) of the Statute must be read with Rule XXII(1) of the Rules of Procedure of the Tribunal which 
provides that a  party may request revision of a judgment where a fact or a document is discovered which 
by its nature might have had a decisive influence on the judgment of the Tribunal and which at the time 
of the judgment was unknown to the Tribunal and to the party requesting revision. 
 

28. This Tribunal has characterised a request for revision as an exceptional procedure. (See S.O v the African 
Development Bank, application No. 2015/03, paragraphs 27 and 28). In that same case the Tribunal re-
affirmed the requirements that an applicant must prove in order to be successful in a claim for revision; (i) 
that a new fact or document was discovered after the judgment was rendered; (ii) the decisive character 
of this fact or document on the judgment in that it may affect the outcome of the judgment; (iii) the 
Tribunal and the applicant’s ignorance of this fact; and (iv) that the applicant is not responsible for the 
ignorance about the fact or the document. It must be noted that these factors are cumulative and failure 
to establish one or more is fatal to the application. The onus is on an applicant to satisfy these 
requirements.4  
 

29. The Bank relies on new facts that were discovered after the judgment was delivered to show that it was 
factually incorrect for the Tribunal to have found that the proceedings in the Staff Appeals Committee 
would not have been finalised before the end of 2019. 
 

30. There are, however, no new facts that have been discovered which disturb the factual finding made by 
this Tribunal. The new facts, as claimed by the Bank are that ‘once the written pleadings are closed, the 
staff appeals committee speedily goes on to hear the appeal’. There is nothing factual about this 
statement.  
 

31. Even if it was to be said that the Bank has introduced a new fact, it cannot be said that this fact would 
have a decisive influence on the judgment under discussion. The computation by the Chairman of the 
Staff Appeals Committee on the length of time to finalise this matter, did not have regard to other 
outstanding matters before the Staff Appeals Committee. 

                                                 
4 K. K. v the African Development Bank, application No. 2006/05, paragraph 26. See also Tribunal in Judgment No. 58, C.A.W 
v African Development Bank, application No. 2006/04. 
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32. In these circumstances, the claim for revision cannot be sustained. Despite having dismissed the claim for 

rectification and revision, it is important for this Tribunal to reaffirm that the Staff Appeals Committee is a 
credible mechanism within the structure of the Bank. Even though it is part of the structure of the Bank, 
we have previously noted that the Staff Appeals Committee is autonomous and independent from the 
Bank.5 This matter has been decided on the facts of this particular case and is not intended to detract 
from the credibility of the Staff Appeals Committee and the important role it plays in the dispute 
resolution and appeal process. 
 
Administrative decision being challenged 
 

33. The question that arises is whether this Tribunal may determine if the non-response from the Bank to the 
applicant’s email dated 16 August 2017 is an administrative decision, or whether this matter is res 
judicata. Res judicata operates as a bar to subsequent proceedings if the issue submitted for decision has 
already been the subject of a final and binding decision as to the rights and liabilities of the parties.6 
 

34. There are three conditions that must be met for the matter to be res judicata: the parties, the purpose of 
the suit and the cause of action must be the same as in the earlier case.7 The issue raised in this case was 
between the same parties, same purpose of suit and same cause of action; hence it is res judicata. The 
question whether the non-response of the Director is an administrative decision has already been decided 
and cannot be reopened because the Tribunal is bound by the principle of res judicata. 
 

35. The Bank is attempting to re-litigate the outcome of the respondent’s motion of inadmissibility, which 
was rejected by the Tribunal in its judgment on 4 July 2018.  There can be no finality of judgment if the 
respondent is permitted to reopen matters on which the Tribunal has already ruled. 
 
Termination benefits  
 

36. The provisions which directly address the issue of termination benefits of staff who resign are Staff 
Regulations 6.10.8 and 6.13.2 and Staff Rule 613.00(c). 
 

37. Staff Regulation 6.10.8 states: 
 
“Upon separation from the service of the Bank, a staff member will be entitled to the 
payment of a pension and or a termination benefits, as appropriate, in accordance 
with the provisions of the staff Retirement Plan and the staff Rules”. 

 
Staff Regulation 6.13.2 provides: 
 

“If a staff member resigns his appointment, he may be entitled to the payment of a 
termination benefit in accordance with the Staff Rules”. 

 
 
 
 

                                                 
5 A.R.R. v African Development Bank, application No. 2011/01. 
6 A.G.S. v UNIDO, Judgment No. 3106 of ILOAT, paragraph 4. 
7  J.-F. S. v International Criminal Police Organization, Judgment No. 1216 of ILOAT. 
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Staff Rule 613.00 (c) states: 
 

“A staff member who resigns his or her appointment shall not be entitled to any 
benefit other than as provided under these rules”. 

  
38. It would appear that in terms of these Rules there is no explicit prescription of the formula to be applied 

in cases of resignation.  There is only a general prescription that any benefits awarded should be in 
accordance with the Staff Rules. But herein, lies the anomaly or ambiguity. The Staff Rules do not 
prescribe these benefits. 
 

39. Staff Regulations 6.10.8 and 6.13.2 clearly provides that a staff member who resigns may be entitled to 
the payment of a termination benefit in accordance with the Staff Rules. The challenge in this matter is 
that the Staff Rules are silent as to the formula for calculating the payment of such termination benefits. 
In this regard there is certainly a lacuna (vacuum) in the Staff Rules.  

 
40. The applicant suggests that the answer is to be found in Administrative Memorandum 05-84, of 27 April 

1984 (1984 Memorandum) and Resolution B/BD/97/15 passed by the Board of Directors in 1997, (1997 
Board Resolution) enacted prior to Staff Regulation of 1998, as amended by the Staff Rules of 2000. The 
applicant contends that this Memorandum has not been superseded.  The applicant submits that the 
formula of one month’s salary per year of service for termination benefits in cases of staff who resign is 
specified in Article 2.3.5 A (i) and (iii) of Administrative Memorandum 05-84. 
 

41. The respondent, on the other hand asserts that there is no legal entitlement to termination benefits upon 
resignation. It submits that the rules applicable to resignations are Staff Regulation 6.10.1, Staff Rule 
611.00, Staff Regulation 6.13.2 and Staff Rule 613.00 (c).  The respondent argues that according to Staff 
Rule 613.00, the phrase ‘other than as provided under these Rules’ refers to benefits payable to any staff 
separating from the Bank including by resignation. It says that a staff member who has resigned is only 
entitled to accumulated annual leave; travel costs on separation for service; travel costs for dependents; 
and shipment of their personal effects and vehicle. 
 

42. The respondent’s case in a nutshell is this: A staff member who resigns is not entitled to any benefit other 
than provided in the Staff Rules. Thus the Bank is not legally bound to pay termination benefits to a 
resigning staff member. Although the respondent is not legally bound to do so, any payment of a 
termination benefit to a resigning staff member results entirely from the respondent’s discretion. The 
respondent submits that its practice in this regard is inspired by the (sixty) 60 days cap set out in Staff 
Regulation 6.12.6. Staff Regulation 6.12.6 provides that in the case of a termination under Staff 
Regulation 6.10.3 (which in turn relates to separation from service), the staff member shall be entitled to 
a termination benefit of one day's salary for each month of service up to a maximum of sixty days' salary. 
The respondent claims that consistent with this practice, the applicant was awarded a benefit of sixty (60) 
days salary. For reasons that will become apparent later, it is important to note that the determination of 
the benefit payable to the applicant was not pursuant to the exercise of the President’s discretion. 
 

43. Can the Tribunal look to any of the resolutions passed by the Board of Directors in determining the 
termination benefits payable to the applicant? Was the 1984 Memorandum and 1997 Board Resolution 
repealed or abrogated by the 2000 Staff Rules?   
  

44. In Staff Regulation 1.2, the descriptor, “staff rules” is defined as staff rules made, and as amended from 
time to time by the President “under and in conformity with the Staff Regulations”. Staff Rule 21.00 
further stipulates that Staff Rules elaborate on the basic conditions of service of staff members as laid 
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down in the Staff Regulations. Thus staff regulations necessarily comprise Regulations made by the Board 
of Directors to govern, inter alia, the basic terms and conditions of service of the staff members.  
 

45. In determining whether the 1984 Memorandum and 1997 Board Resolution have been superseded regard 
must be had to Staff Rule 110.00 which states, in relevant part: 

 
“(a) ….  

 
(b) These Rules shall, upon their entry into force, supersede the 1969 Staff Rules of 

the African Development Bank and, save as provided in Rule 110.00(c), all 
previous Administrative Instructions and Memoranda, Executive Instructions, 
Presidential Instructions, Circulars and other Personnel Directives which cover 
the same subject matter, but without prejudice to any fundamental acquired 
rights of staff members under any superseded provisions.  

 
(c) The Directives in the list set out in Annex 1 of these Rules shall be deemed to be 

Directives issued by the President under Rule 22.01 of these Rules, provided, 
however, that in the event of any conflict between a Directive and a Rule, the 
Rule shall prevail.  

 
(d) Where provision has been made in these Rules for the prescription of rates of 

salaries, benefits or other entitlements, the existing rates shall continue to 
apply until such prescription is made.”  

 
46. According to Staff Rule 110.00 (b), Staff Rules can supersede the 1984 Memorandum if they cover the 

same subject matter. The Tribunal notes that the 1997 Board Resolution has not been superseded by any 
Board Resolution regarding formulae to be applied in calculating termination benefits for staff who resign. 
Both the 1984 Memorandum and the 1997 Board Resolution set out formulae to be applied in calculating 
termination benefits for staff who resign, based on the exercise of a Presidential discretion. They cover 
aspects not covered by the Staff Rules and thus cannot be said to have been superseded by these Rules. 
 

47. Article 2.3.5. A (iii) of 1984 Memorandum 05 – 84, provides that a staff member who resigns is not, in the 
ordinary course, entitled to be paid a termination allowance. However, if the resignation is dictated by 
exceptional circumstances, the President may grant the staff member an allowance equal to one month’s 
salary for every completed year of service.8 The Memorandum, in article 4.1.3 states that it is not to be 
deemed to contravene the Staff Regulations but that it nevertheless supersedes all previous contrary 
provisions contained in the Staff Rules. 
 

48. The 1997 Board Resolution provides that upon resignation, a staff member may, in appropriate 
circumstances, and at the discretion of the President, be paid one month salary for each year of service 
up to a maximum of one year. The 1997 Board Resolution directed that the President take all necessary 
administrative measures to implement the terms of the Resolution, and make appropriate revisions in the 
Staff Regulations and Rules. In other words, the Board of Directors instructed that the policy which they 

                                                 
8 The French version of this provision reads: 
“Without prejudice to the provision of Article 2.3.5A (i) a termination allowance shall not normally be paid to a staff 
member who resigns. However, if the resignation is dictated by exceptional circumstances, the President may grant him an 
allowance maximum to one month’s salary for every completed year of service or, if such staff member has been in the 
Bank service for at least twelve months, on prorate basis, for periods of less than a year”. 
 



Only the English text is authoritative 

  

Page 9 of 13 

 

had approved in this Resolution, should be reflected by necessary changes being made in the Staff Rules 
and Regulations.  
 

49. It would be a fundamental error to conclude that the 1997 Board Resolution superseded the 1984 
Memorandum simply because it was passed later in time. These two documents complement each other 
and if at all possible and if there is no conflict in the provisions, they should be read together. On its face, 
the 1997 Board Resolution does not repeal or supersede the 1984 Memorandum but rather it confirms 
the formulae to be used when calculating termination benefits for staff who have resigned, at the 
discretion of the President. The provisions of the 1984 Memorandum and the 1997 Board Resolution are 
consistent with each other. The only differences between these two decisions is that (a) the 1997 
Resolution provides for a maximum period of up to one year for which benefits can be paid and (b) the 
1997  Resolution refers to appropriate circumstances while the 1984 Memorandum speaks about 
exceptional circumstances. As the later decision, the 1997 resolution is the most recent pronouncement 
on the matter. 
 

50. The 1997 Resolution also broadly conforms with the argument put forward by the Bank that termination 
benefits, if payable, is at the discretion of the President. The Resolution does however go further and 
proposes a formula regarding the manner in which the discretion is to be exercised.  It would appear that 
in view of the 1984 Memorandum and the 1997 Board Resolution, staff members are not generally 
entitled to termination benefits upon resignation but the President may exercise his discretion under 
exceptional or appropriate circumstances, to pay a benefit of one month’s salary for every year 
completed year of service up to a maximum of twelve months.  
 

51. In any event, it is just and equitable, in the circumstances of this matter that in the absence of any 
decided formula, that the formula set out in these documents be applied in this matter. The respondent 
should consider dealing with the apparent lacuna and ambiguity in the Staff Rules with regard to the 
calculation of termination benefits on resignation.  
 

52. The next question is this: Has the President exercised his discretion in this matter? It was common cause 
between the parties that in the normal course it is the President who has the authority to accept the 
resignation of an official of the rank of the applicant. It was also common cause that the President had 
delegated this authority to the Director. It was the Director, acting pursuant to this delegated authority 
who accepted the applicant’s resignation. The Acceptance of Resignation letter, penned by the Director, 
reads, in relevant part: 

 
“Your resignation from the African Development Bank has been accepted in 
accordance with the provisions of Staff Regulation 6.13.1 of the Bank. 
 
Your last working day shall be 31st January 2017. Your effective resignation date will 
be on 1st February 2017. 
 
In addition to any accrued benefits under the Pension Plan, you will receive the 
following entitlements: 
 

(1) Termination Benefits of Sixty (60) days salary 
(2) Repatriation entitlements. 
(3) Payment in lieu of unused accumulated annual leave up to a maximum of sixty 

(60) working days.” 
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53. It was further common cause that the Director did not have the authority to determine the applicant’s 
termination benefits. Yet this is exactly what the Director had done. In so doing, the Director had 
exceeded his authority.  
 

54. The following extract of the respondent’s answer is instructive on whether the President exercised his 
discretion in the determination of the termination benefit to the paid to the applicant:  
 

“51. As mentioned above in paragraph 50 of this answer, a staff member who resigns 
his/her appointment is not entitled to any benefit other than as provided by the Staff 
Rules. Although the respondent is not legally bound to do so, any payment of a 
“termination benefit” to a resigning staff member results entirely from the respondent’s 
discretion. 
 
52. The respondent’s practice is inspired by the sixty (60) days cap set out in Staff 
Regulation 6.12.6 applicable in cases on non-renewal of contract, using this as a 
benchmark for when the respondent decides to pay a termination benefit even though 
there is no legal requirement to do so. 
 
53. Consistent with the Bank’s practice, the applicant was awarded a separation benefit 
of sixty (60) days salary which amounts to UA 22,866.00.” 

 
55. It is clear from the quoted passages that the termination benefit was calculated by staff of the Bank 

without reference to the President. In calculating the benefit, the Bank had regard to an existing policy 
that was inspired by Rule. There is no allegation in the Acceptance of Resignation letter, or in these 
papers, that the termination benefit was determined by the President in the exercise of his discretion. On 
the evidence before us, the only conclusion we are led to is that the President has not exercised his 
discretion in determining the applicant’s termination benefit. In fact, as stated in para 42, the 
respondent’s case is the applicant’s termination benefit was calculated with reference to Staff Regulation 
6.12.6 which sets a cap of (sixty) 60 days.  
 

56. The Tribunal has a discretion, to be exercised judicially upon a consideration of the facts of each case 
whether to send the matter back to the President for him to exercise his discretion. In essence it is a 
question of fairness to both sides. The general principle is that the matter will be sent back unless there 
are special circumstances giving reason for not doing so. In following this course the Tribunal will not be 
usurping the powers and discretion of the President.9  
 

57. Should the Tribunal refer the matter back to the President to enable him to exercise his discretion in this 
matter or should the Tribunal assume the decision-making function? The power of the Tribunal to 
substitute or vary administrative action depends upon a determination that a case is 'exceptional': a case 
is exceptional when, upon a proper consideration of all the relevant facts, the Tribunal is persuaded that a 
decision to exercise a power should not be left to the designated functionary. How that conclusion is to 
be reached will depend on established principles informed by the imperative that administrative action 
must be lawful, reasonable and procedurally fair. 
 

                                                 
9 B.K v African Development Bank, application No. 2000/03, paragraph 31 and 36; Jenkins-Johnston Derris v African 
Development Bank, application No. 2004/02, paragraph 44; B.L.M. v. African Development Bank, application No. 2007/05, 
paragraph 28 and P.T v African Development Bank, application No. 2016/01, paragraph 57. 
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58. What was the response of the Bank when the applicant questioned the manner in which it had calculated 
and determined the termination benefits due to him? The applicant’s first query in this regard was raised 
in an email to the Director on 19 December 2016. Further emails were exchanged. Shortly before the 
applicant left the service of the Bank he had a meeting with the Director. There is a dispute of fact about 
what exactly transpired at that meeting. The applicant alleges that the Director undertook to revisit the 
basis of the calculation of the termination benefit. This is disputed by the respondent. In any event, it is 
common cause that in an email dated 12 September 2017, the Director indicated that he had consulted 
and would respond to the applicant the following day. 
 

59. Subsequent to the filing of this application with the Staff Appeal Committee, the respondent applied for 
and was granted three extensions of time by that Committee for the filing of various documents. It should 
be mentioned that the applicant has also, in this Tribunal, complained against these decisions of the Staff 
Appeals Committee, alleging that the extensions of time were granted in circumstances where they were 
not justified. This complaint is to a large extent moot, but the delay occasioned at the Staff Appeals 
Committee stage is relevant in assessing this matter holistically.  
 

60. Of concern to the Tribunal is the implied suggestion that the applicant, in failing to meet with the 
President, is to blame for the failure of the President to determine or reconsider this matter. There 
appears to be a suggestion of perceived discourteous behavior on the part of the applicant towards the 
President in failing to meet with the latter. This perception that the applicant was discourteous to the 
President, is a factor to consider in the determination of whether or not the matter should be remitted to 
the President. 
 

61. The finalisation of the benefit due to the applicant has been delayed inordinately. It is in the interests of 
both parties that the matter be finalised without further delay. The Tribunal is in as good a position as the 
President to make a decision in this matter about termination benefits. The matter was fully ventilated 
before us, both in the written and oral submissions. All relevant evidence has been placed the Tribunal. 
The Tribunal’s decision will not have impact on Bank staff generally. It will only impact the parties in this 
matter. Having regard to the particular circumstances of this matter, the interests of justice dictate that 
the matter not be remitted to the President. 
 

62. Are there appropriate circumstances in this matter justifying an award of termination benefits? The 
applicant has been in the service of the Bank for over 20 years. His standard of work must have been 
exemplary for him to have risen through the various ranks until occupying the position of Division 
Manager. It is also noteworthy that he had, prior to his resignation, occupied the position of Acting 
General Counsel, the most senior rank within the legal division. The applicant makes the allegation that 
he had established a record of distinguished service to the Bank and that the teams he led were highly 
regarded for the quality of their legal services rendered.  
 

63. After the appointment of the new General Counsel, he found himself in an untenable position, as the new 
General Counsel did not agree with previous decisions taken or opinions provided by him.  The applicant 
faced a potential conflict of interest where he would be called upon to represent the new General 
Counsel in circumstances where there was a difference of opinion between them. It was clear that as long 
as he remained in the legal department, he would be required to continue performing the function of de 
facto deputy General Counsel. The applicant reported the situation to the respondent, who was 
seemingly unable to resolve the situation. The applicant had also taken the initiative to propose a new 
assignment for himself. To this end he submitted a proposal to the responsible Vice-President. His 
proposal was neither acknowledged nor responded to. The applicant alleged that it was under these 
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circumstances that he submitted the notice of resignation. He says he was left with no viable option but 
to resign. 
 

64. The applicant argues that while this was not a constructive termination and he had voluntarily resigned, in 
considering the circumstances of this matter, this Tribunal should not lose sight of the fact that he was 
placed in an untenable situation which forced him to resign. While there was no intervention from the 
Bank to address or ameliorate the situation that the applicant found himself in, he has failed to establish 
that the Bank had acted in a manner inconsistent with the further maintenance of the employment 
relationship or that it had breached the terms of his employment contract to such an extent to indicate 
that it was no longer bound by that contract.10  
 

65. The applicant had raised the question about his termination benefits with the Bank as early as December 
2016. By September 2017, the Bank had still not yet reverted to him with their final position. It is clear 
from the email exchange that the Director had undertaken to conduct further consultations and revert to 
the applicant. It is to be regretted that more than two years after the applicant’s departure from the 
service of the Bank, the latter has not yet stated its final position on the benefits due to him nor has it 
paid these benefits. This type of conduct is to be frowned upon. This is no manner in which to treat a staff 
member, least of all a long serving and senior staff member like the applicant. A staff member leaving the 
service of the Bank is entitled to full information on the terms of their separation. A staff member should 
not have to resort to recourse mechanisms to extract a statement from the Bank in this regard. The Bank, 
by its non-response and inaction, has left the matter of the applicant’s termination benefits outstanding 
for an unconscionable period of time. 
 

66. The respondent has alleged that it was only the President who had the power to review or vary the 
benefit package offered to the applicant. There is a suggestion by the respondent that the President was 
willing to meet with the applicant but the applicant did not take up this offer resulting in “no further 
opening for a discussion on any payment to the applicant on an exceptional discretionary basis”.  As a 
direct consequence, so says the applicant, the Director was not in a position to make further 
representations to the President. All this is irrelevant to the President exercising his discretion. Both the 
1984 Memorandum and the 1997 Board Resolution are silent about the applicant or any official in the 
employ of the Bank being required to make representations to the President, before the latter exercises 
his discretion about termination benefits. The determination of termination benefits due to the applicant 
is a matter within the sole discretion of the President. The President’s decision on that matter is final 
unless the discretion was improperly exercised, or liable to be set aside for a justified reason, like 
arbitrariness, discriminatory, improperly motivated or made without fair and due process.11  
 

67. It appears that further delay was occasioned by the various extensions sought by the Bank and granted by 
the Staff Appeals Committee. Finally it is to be noted that the applicant has given the Bank lengthy, 
faithful service of a high standard. He had no desire to leave the service of the Bank but found the 
conditions of employment, after the appointment of the new General Counsel, such that he could no 
longer continue in the service of the Bank. He has alleged that he left the service of the Bank at great 
personal cost. In addition, the respondent’s conduct has resulted in the applicant spending significant 
time and resources, trying to ascertain his termination entitlements, in the nearly two years since he 
resigned. 
 

                                                 
10 Mr. R.S.  v IAEA, Judgment No. 2745 of ILOAT, paragraph 13. 
11 Mohammad Saberi v International Bank for Reconstruction and Development, WBAT, Decision No 5. paragraph 24. 
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68. All these factors, taken cumulatively, constitute appropriate circumstances, entitling the applicant to 
termination benefits of one month’s salary for each completed year of service, up to a maximum of one 
year, as per the 1997 Board Resolution.  
 

69. The alleged discrimination claim raised by the applicant need not detain us long. There is merit in the 
argument of the Bank that an applicant who was separated from the institution through his decision to 
resign cannot reasonably compare the termination benefits determined for him with termination benefits 
paid to staff members who were separated for reasons other than resignation.   
 

70. Discrimination is measured in relation to a set group or like group or category of staff members, who have 
situations presenting either the same or similar fact patterns as the staff member alleging 
discrimination.12 The applicant, on whom the onus rests, must establish that he was treated differently to 
persons within the same category as him. This he has failed to do and it follows that the discrimination 
claim must fail.  

 
VII. THE DECISION 
 
71. For the reasons set out above, the Tribunal decides: 
 

(1) The respondent is directed to pay the applicant termination benefits of twelve (12) months’ salary 
including interest at the rate of 5 % from 1 February 2017 until date of payment. 
 

(2) The respondent is directed to pay the applicant’s costs in the amount of USD 20 000 for costs 
incurred in this matter and in respect of all reserved costs. 

 
(3) All other claims are rejected. 
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12 Mendez v Secretary General, UNAT, Judgment No. 268 [1981] at page 391. 




