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ADMINISTRATIVE TRIBUNAL OF THE AFRICAN DEVELOPMENT BANK 
 
QUORUM:   Judge Leona Valerie THERON    President 

Judge Benjamin Joses ODOKI    Vice-President 
Judge Salihu Modibo Alfa BELGORE   Member 
Judge Mathias Epuli      Member 
Professor Ahmed MAHIOU     Member 
 

APPLICATION No. 2018/05 
  

N.M., Applicant 
African Development Bank, Respondent 

 
Judgment No. 123 of the Administrative Tribunal. Reasons for the order made on 19 April 2019. 

 
I. INTRODUCTION 
 
This application concerns a decision of the Staff Appeals Committee on the inadmissibility of a moral 
harassment claim and the refusal to accept a retraction of a resignation by an employee. 
 
II. SUMMARY OF THE FACTS AND PROCEEDINGS 
 
1. The applicant, a Tunisian national, joined the African Development Bank (Bank) on 6 June 2008 as 

a Division Assistant in the Treasury Department (Department). At the time of the events, she was a 
GS6-level staff member and held the position of Assistant to the Director, in the Department at the 
Bank’s headquarters, in Abidjan.  

 
2. On 29 March 2017, the applicant sent her resignation in an email to the Director of the Department 

(Director). In her resignation, she set out the unbearable nature of the separation from her children 
and her family who had remained in Tunis and the detrimental effects on her health. She expresses 
regret at having to resign after twelve years of service, for lack of an alternative to make it possible 
to reconcile her career and her family life. The Director replied the same day and expressed her 
regret that the applicant was leaving her employment at the Bank under such circumstances and 
wished her the best for her family and her career. 

 
3. On 6 April 2017, the applicant sent an email to the Director retracting her resignation. The Director 

replied on the same day, stating that she had already accepted her resignation. By email dated 14 
April 2017, the Director of Human Resources, confirmed that her resignation had been accepted 
and that it could not be possibly reversed. On 26 April 2017, the applicant received a letter dated 
25 April 2017, in which the Director of Human Resources confirmed her resignation and informed 
her of the terms and conditions of her separation from the Bank. 

 
4. On 31 July 2017, the applicant lodged an appeal with the Vice-President, Corporate Services (CHVP), 

under Rule 103.04(a), of the Staff Rules, requesting that the two decisions of the respondent be 
reviewed. The first decision deals with a refusal to consider a complaint against the Director for 
moral harassment, and the second decision relates to the refusal to accept the retraction of her 
resignation. The Vice-President did not reply to this request. 

 
5. On 22 November 2017, the applicant filed an appeal with the Staff Appeals Committee (Appeals 

Committee). On 05 December 2017, the Appeals Committee informed the applicant that it was not 
in its purview to review appeals relating to harassment and stated that she was entitled to file an 
appeal directly with this Tribunal.  
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6. On 16 March 2018, the applicant filed an application with the Tribunal against the respondent’s 

refusal to consider her complaint for moral harassment against the Director and its refusal to accept 
the retraction of her resignation. She has requested that the Tribunal reclassify the respondent's 
refusal to accept the retraction of her resignation as an unfair dismissal. 

 
7. On 19 April 2019, after hearing the application the Tribunal made an order reflecting the decision 

in paragraph 46 of this judgment.  The order further stated that reasons for the decision will be 
given within thirty (30) days from the date of the order. These are the reasons for that decision.  
 

III. ARGUMENTS OF THE PARTIES 
 
The applicant 
 

8. The applicant submits that the procedure followed by the Appeals Committee is vitiated by several 
flaws. The applicant claims that she was neither informed of the date of the session to hear her 
appeal, nor of the composition of the panel selected for this purpose. She stresses that this 
information is particularly important as there was a potential conflict of interest given that the 
Chairperson of the Appeals Committee was the Director against whom she filed a complaint for 
moral harassment.  
 

9. The applicant argues that the Appeals Committee wrongly decided that her complaint for moral 
harassment was inadmissible.  
 

10. The applicant challenges the decision rejecting her retraction of the resignation and the 
respondent’s refusal to subsequently cancel her resignation. She argues that her resignation does 
not comply with formal requirements. She states that it is common practice that such a request be 
subject to compliance with the requirement of a formal signed letter and not merely an email sent 
to the Director in a moment of weakness and considerable distress, and could not validly constitute 
a formal request for resignation. She observes that the email dated 29 March 2017 from the 
Director was not an unequivocal acceptance of her request for resignation, and that the respondent 
cannot validly support a resignation accepted by an incompetent authority. 

 
11. The applicant asserts that the Director subjected her to harassment. Her Director allegedly created 

hostile working conditions. She explained that in this atmosphere, alone and away from her family 
and loved ones, she became depressed and her mental health deteriorated. She indicates that the 
pressures that she was facing were persistent, jeopardizing her health, and forcing her to request 
administrative leave several times as her psychological condition was weakened due to moral 
harassment suffered under the same Director. 

 
12. In January 2017, the applicant applied for a three month unpaid leave of absence in order to be 

closer to her children who had remained in Tunis, and was granted this leave by the Director before 
abandoning it of her own volition. She states that the pressures she faced continued until the day 
she collapsed at her workplace, on 17 February 2017, following a breakdown requiring urgent 
treatment by the Bank’s Medical Center, which transferred her directly to a private clinic. Upon the 
intervention of the Medical Center’s doctor and the Director of Human Resources, leave was 
granted to her as well as the authorization to spend her convalescence with her family in Tunis.  

 
13. The applicant requests that the Tribunal recognize that she was under pressure and subject to moral 

harassment from her Director when she submitted her resignation, and that it was not done of her 
free will. As a result, her resignation should be declared void. She cites Ismail v. UNRWA, judgment 
No. 935 of UNDT, where the United Nations Dispute Tribunal ruled: “ ... the conditions in which the 
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applicant formulated his resignation are “unusual” ... Accordingly, the applicant should be given the 
benefit of the doubt as to the free and voluntary nature of his resignation and as to the episodes 
which followed that event " 
 
The respondent 
 

14. On 18 November 2018, the respondent filed a motion for inadmissibility in limine litis against the 
applicant’s appeal on the basis that internal remedies have not been exhausted in violation of 
Article III, Paragraph 2, of the Statute of the Tribunal. On the merits, the respondent considers that 
the decisions regarding an alleged harassment as well as the acceptance of the applicant’s 
resignation were compliant with the rules and not vitiated by any defects. It requests that the 
application be dismissed as unfounded.  
 

15. The respondent asserts that the applicant did not exhaust all internal remedies. In this respect, it 
states that, on 13 March 2018, the applicant appealed by email to the Director of Human Resources, 
and that, on 16 March 2018, without waiting for a response, she filed this application with the 
Tribunal. It submits that the application filed against a decision which is not final must be declared 
inadmissible. The respondent also notes that the applicant did not request that the respondent 
exempt her from appealing to the Panel of Enquiry created within the framework of Presidential 
Directive No. 04/2006 establishing rules and procedures for dealing with harassment in the Bank, 
in order to directly submit her application before the Tribunal pursuant to Article III, Paragraph 2 (i) 
of the Statute of this Tribunal. The respondent asks that the application be considered inadmissible. 

 
16. The second ground raised by the respondent is the applicant's absence of defensible interest in 

bringing the case before the Tribunal. It relies on the following facts and dates: (i) the applicant 
resigned on 29 March 2017, (ii) the resignation was accepted and confirmed by the respondent in 
the letter of the Director of Human Resources, dated 25 April 2017; (iii) the Vice-President, CHVP, 
was informed by email dated 31 July 2017 of the harassment complaint; (iv) the Director, CHHR, 
received a complaint from the applicant on 13 March 2018. The Bank infers from the chronology of 
the events that, at the date of the notification to the respondent of the moral harassment 
complaint, the applicant had not been an employee of the Bank for more than four  months and 
that she no longer had any ground in pursuing the complaint. 

 
17. The respondent invokes, in support of its argument, Presidential Directive No. 04/2006 establishing 

rules and procedures for dealing with harassment in the Bank. It concludes that, at the date of the 
complaint of moral harassment, the victim and the perpetrator must both be in service with the 
Bank and in a hierarchical relationship. In this case, the applicant was no longer a staff member of 
the Bank when she appealed to the Vice-President, CHVP and, therefore, had no interest in filing a 
complaint for harassment against her Director, and that, in addition, at this date, the respondent 
no longer had any means of putting an end to the  harassment alleged by the applicant. The 
respondent asks that the Tribunal declares the harassment appeal inadmissible based on the lack 
of interest of the applicant. 

 
On the merits 
 

18. The respondent contends that the facts should be placed in a two-fold context; the first relates to 
the return of the Bank to its headquarters in Abidjan in 2015 and the second relates to the 
applicant's personal issues. Regarding the relocation of the Bank to its headquarters, the 
respondent notes that the Bank initiated a consultation phase with staff members, and set up 
support measures (packages) for those who did not wish to relocate to Côte d’Ivoire. It points out 
that during a meeting with the Director on 16 July 2015 in Tunis, the applicant showed enthusiasm 
and volunteered to relocate in Abidjan with the aim to be promoted and had even requested a swift 
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transfer for October-November 2015. With regard to the personal situation of the applicant, the 
respondent believes that the applicant fails to describe the effects of the “particularly volatile 
relationship that she had with her spouse” and the “vicissitudes of a private and family nature” 
while she was pregnant, mother of two children and that her spouse was opposed to her relocation 
with the children. In its Answer, the respondent indicates that only after a long period of absence, 
due to maternity leave followed by annual leave and after extending her return date three times, 
that on 26 November 2016, the applicant relocated to Abidjan. It submits that the way the applicant 
was treated shows how much care and understanding was given to her situation, and points out 
that her employment was renewed for a period of three years on 25 April 2016. 
 
Procedural irregularities before the Appeals Committee 

 
19. The Bank notes that Article 9 (a) of the Rules of procedure of the Staff Appeals Committee provides 

that it has the widest powers to organize its own processes and “hold one or several preliminary 
meetings to decide on questions such as jurisdiction, admissibility, clarification of the statement of 
appeal, or on issues generally relating to the appeal”. The respondent infers that there is no 
obligation to convene the parties and to hear them at the preliminary meetings.   It submits that 
the applicant could not put forward an argument and allege a conflict of interest resulting from the 
fact that the Chairperson of the Appeals Committee was the Director against whom she filed the 
harassment complaint, since the Director had recused herself from the Panel, which considered the 
appeal. That session was led by the Vice-Chairperson of the Appeals Committee.  

 
20. The respondent asserts that the applicant filed no complaint for harassment, within the meaning 

of Presidential Directive No. 04/2006, before the date of acceptance of her resignation on 25 April 
2017. It was only on 31 July 2017 that the applicant raised a claim of moral harassment allegedly 
committed in 2015 by the Director.  The complaint was not in the form as prescribed by Presidential 
Directive No. 04/2006. By 2017, the applicant had lost her status as a staff member. The respondent 
contends that, given these circumstances, it was no longer under any obligation to open an 
investigation and that the applicant was not entitled to claim a breach of its duty of care.  
 

21. The respondent objects to the retraction of the applicant's resignation. It points out that it is 
generally accepted that a resignation is a voluntary and unilateral act whereby an employee takes 
the initiative to unilaterally terminate his or her employment contract with an employer, and that 
it must be clear and unequivocal, and cannot be presumed. It submits that, in this case,  the 
chronology of events shows, contrary to her submissions, the resignation of the applicant is clearly 
the result of a careful, firm and definite consideration, and that it occurred while she was on leave 
with her family away from any work-related pressure. The medical certificates provided to certify 
an alleged psychological issue are neither supporting evidence nor relevant to explain the real 
motives of the applicant. The respondent notes that retraction of resignation is not covered by any 
rules of the Bank, it cannot therefore constitute a right for a resigning staff member. 

 
22. The respondent asserts that, contrary to the applicant’s statements, the President of the Bank is 

not the authority empowered to accept the resignation of a GS-level staff member, which the 
applicant was, and submits that this prerogative is delegated to the Director of Human Resources, 
pursuant to Point 12.1 of the Delegation of Authority Matrix dated October 2012. In this case, the 
email from the Director dated 29 March 2017, followed by the acknowledgement and acceptance 
of her resignation by the Director of Human Resources, on 26 April 2017, must be considered as a 
formal acceptance of her request for resignation. 
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IV. RELIEF SOUGHT 
 
23. The applicant requests that the Tribunal finds that she was harassed and reclassify her resignation 

and the refusal of her retraction as a dismissal without cause. She also requests that she be paid 
compensation for damages. She requests payment of the equivalent of thirteen 13 months’ salary, 
being the remaining period of her employment contract with the Bank and payment of past and 
future medical expenses. She also requests moral damages equivalent of one year’s salary. 
 

24. The respondent requests that the Tribunal declare the application inadmissible. On the merits, the 
respondent requests that the Tribunal find that the applicant failed to establish that the facts 
invoked constitute harassment, confirm the resignation and dismiss all the requests and claims 
made by the applicant. 
 

V. THE LAW 
 

Harassment complaint 
 
25. The respondent raises two pleas of inadmissibility on the harassment claim by arguing, firstly, that 

it is inadmissible because of the absence of a final decision and failure to exhaust internal remedies 
for the complaint for moral harassment. Secondly, the Bank contends that Presidential Directive No 
04/2006 applies only to staff members in active employment and that the applicant's complaint 
was lodged after her resignation and she was not an active employee at the time. 

 
26. Article 7.1 of Presidential Directive No. 04/2006 provides that it is incumbent upon the Director of 

Human Resources, to take “the necessary steps to ensure that all complaints are recorded, 
thoroughly investigated and appropriate measures taken as soon as possible”.  Article 7.3.3 
provides that, “upon receipt of a complaint, the Director, CHHR, shall acknowledge receipt in writing 
within two (2) working days. The Director, CHHR, upon consultation with the General Counsel, shall 
constitute a Panel to investigate the complaint and recommend steps for its resolution”. 
 

27. It is established jurisprudence of the Tribunal that a staff member may not challenge a decision 
which has not exhausted all the administrative review remedies available within the Bank. 
However, the Tribunal may, in exceptional circumstances, entertain an application where the 
parties agree to a direct examination of the dispute by the Tribunal. This jurisprudence has its origin 
in the provisions of the Article III(2)(i) of the Statute of the Tribunal. Although the Tribunal had due 
regard to the applicant's repeated statements of ignorance of the applicable rules on internal 
remedies available within the Bank, it must be noted that as a general rule an international civil 
servant is expected to be aware of the applicable statutory and regulatory provisions. 
Consequently, the lack of knowledge of a rule cannot validly constitute an excuse to claim that it is 
inapplicable. It was the applicant’s responsibility to be diligent in seeking information from the 
existing appeals bodies and from the Appeals Committee, which she failed to do and there is no 
evidence that the parties in this case agreed to come directly to the Tribunal. Furthermore, by 
presenting her complaint to the Appeals Committee without first submitting it to the Director of 
Human Resources and receiving his reply, the applicant failed comply with the requirements of 
Presidential Directive No 04/2006. The applicant’s claim is therefore inadmissible for failure to 
exhaust the internal administrative remedies provided by Presidential Directive No. 04/2006. 
 
The Staff Appeals Committee 
 

28. The applicant has raised numerous grievances against the Staff Appeals Committee. Some are valid 
and some are not. However, it should be pointed out from the outset, that the irregularities that 
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exist are not such as to affect the Committee's decision of 5 December 2017, declaring the 
applicant’s complaint of harassment inadmissible. 
 

29. The applicant submits that the Staff Appeals Committee committed violations of the principles of 
transparency, fairness and justice and that these violations legally vitiate its decision. She asserts 
that she was neither informed of the date of the meeting of the Appeals Committee nor the 
composition of the panel that examined her Appeal, which was a matter of worry to her  because 
the chairperson of the Appeals Committee was her Director against whom her complaint of 
harassment was directed.  

 
30. The Tribunal notes that Article 8 of the Committee's Rules of Procedure provide that the Committee 

shall decide on its jurisdiction before proceeding with the examination on the merits of the appeal. 
The decisions by which it declares itself incompetent shall be notified to the parties and to the 
President of the Bank. It appears from the documents on file that the Director had recused herself 
from the meeting and it was chaired by the vice-chairperson of that Committee. There is therefore 
no irregularity on this point. 
 

31. However, the Tribunal is of the opinion that the procedure followed by the Committee is not free 
from defects. It is noted that the appointment of the members of the panel that preceded the 
examination of the admissibility of the applicant's appeal did not follow the provisions of Article 
16(a) of the Committee's Rules of Procedure, which provides that, the Secretary of the Appeals 
Committee shall notify the parties of the names of the members of the panel at least fifteen (15) 
days prior to the hearing and inform them that they have the right to contest the participation of 
any member in the review of the appeal on the basis of a conflict of interest or circumstances that 
would cast doubt on the impartiality of the panel member. In this case, the applicant did not receive 
any of this information.  

 
32. The Tribunal notes that the right of formal recourse before an internal committee of peers 

responsible for examining appeals is a guarantee granted to staff members of international 
organizations. The respondent is required to ensure that the internal organs it has established, in 
this case the Appeals Committee, operates in accordance with the rules and procedures governing 
it, and in the interest of all parties. 
 

33. The Tribunal notes the lack of competence of the Appeals Committee to consider the complaint of 
harassment. The role of the Appeals Committee in relation to the harassment complaint is to act as 
an appeals body, only after the submission of the investigation report set up by the Director of 
Human Resources (CHHR) as specified in Article 7.3.6 of the Directive. 
 
Was the Resignation accepted by a competent authority?  
 

34. The legal questions before the Tribunal concern the validity of the resignation and the validity of its 
retraction. If accepted, the invalidity of the resignation or validity of the retraction would have the 
effect of restoring the person who resigned to their employment; the employment contract would 
be deemed never to have been terminated. It is necessary to consider whether this is the case here. 

 
35. In matters of resignation, the respondent has wide discretion as an employer. In considering the 

applicant's request, the Tribunal must ensure that it does not substitute its own decision for that of 
the respondent. Judicial review of this assessment must therefore be limited to verifying 
compliance with the rules of procedure, the material accuracy of the facts used to make the 
contested choice, the absence of manifest error in the assessment of the facts and the absence of 
misuse of powers.  
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36. In order to be valid, the resignation must be made freely and result from a clear and unequivocal 
expression. Any resignation that does not demonstrate its unequivocal nature cannot be 
considered valid. Regulation 6.13.1 states that “Any staff member may resign his appointment as 
provided for in his Letter of Appointment or upon giving the President notice in writing. The period 
of such notice shall be specified in the Staff Rules.”  Rule 613 (a) adds that a resignation is “a 
separation from service initiated by the staff member otherwise than by early retirement”.  
 

37. The Delegation of Authority Matrix (DAM) of October 2012, in Article 12.1, on the acceptance of 
the resignation of GS staff, provides that the resignation must be initiated by the person concerned 
and then reviewed by the human resources officer. Thereafter, it has to be forwarded to the 
manager CHHR and receive that official’s clearance before it is submitted to the Director, CHHR for 
his acceptance. 

 
38. In its pleadings, the respondent states that, under the Bank's rules, resignations are not subject to 

any formal procedure. In its answer to the application, it refers to In re Andres v. EPO, judgment No. 
647 of ILOAT, consideration 3, and submits that the fact that a decision emanates from an 
incompetent authority does not necessarily render that decision non-existent.  

 
39. The email of 29 March 2017, presented by the respondent as the decision accepting the applicant's 

resignation by the Director does not amount to a decision. It cannot validly be considered as an 
acceptance of the applicant's resignation; it can at most be assimilated to an acknowledgement of 
receipt followed by the usual terms of courtesy applied in such circumstances.  Even the acceptance 
by the Director, CHHR, had to be preceded by a Review and Recommendation of a Human 
Resources officer and cleared by the manager, CHHR. These built in procedures are intended to give 
the respondent the opportunity to ascertain the validity and appropriateness of the resignation. 
These procedures were not followed by the respondent. 

 
40. The first official reaction of the Director of Human Resources, the authority competent to accept 

the resignation, was the e-mail dated 25 April 2017. It was on that date and by means of a letter 
addressed to the applicant that the Director of Human Resources officially accepted her resignation. 

 
41. The Tribunal notes that under staff Rule 613.00(a) resignation is defined as a separation from 

service initiated by the staff member otherwise than by early retirement under Rule 614.00(b). 
Several principles relating to the validity of the resignation emerge from international 
administrative tribunals’ jurisprudence. An authoritative judgment on this question is In re Renault 
v. UNESCO, judgment No 856 of ILOAT, in which the International Labour Organization Tribunal 
stated that resignation comes into effect when it is accepted by the employer and that once the 
resignation has come into effect it cannot be withdrawn unless the offer to resign was tainted with 
some flaw that renders it void. In this case, the resignation of the applicant was not initially 
accepted by the Director of Human resource, who is the competent authority. The applicant 
withdrew her resignation before the acceptance by the Director of Human Resources. Therefore, 
the acceptance of the resignation after the retraction was not valid. 
 
Was the resignation made freely and voluntarily? 
 

42. The Tribunal considers that resignation is defined under staff Rule 613.00(a). Resignation must be 
made freely, voluntarily and without extraneous factors for it to be valid as illustrated in Ismail v. 
UNRWA, Judgment No. 935 of UNDT. 
 

43. As regards the free and unvitiated decision to resign, it is apparent that the applicant complained 
on numerous occasions about her suffering from having to live in Abidjan, her place of employment, 
away from her family and children, in particular her new-born child under nine months of age. The 
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Tribunal notes that she initially wished to follow the Bank to Abidjan and that is why she did not 
request the support measures (package) offered by the Bank in 2015 to staff members who did not 
wish to or could not relocate to Abidjan. She did not hesitate to return to her position on 28 
November 2016, just after her maternity and annual leave, leaving behind her husband as well as 
her three children aged six years, four years and nine months. 
 

44. The Tribunal finds that the applicant's resignation was not an act of free and rational will. It also 
notes that her resignation email of 29 March 2017 was sent during her sick leave and that, after 
stating that she was unable to return to work for health reasons and that she needed additional 
rest time, she abruptly announced her intention to resign. She just as abruptly retracted her 
resignation eight days later stating that she would resume work as soon as her doctor stated that 
she was in a fair condition to do so. The applicant was not in a good mental state to be able to make 
a considered decision to resign.  

 
45. In these circumstances, the Tribunal holds that the applicant’s resignation was not an act of her 

free and rational will. The consequence of these factors is that the applicant is entitled to be paid 
compensation. 
 

V. THE DECISION 
 

46. For the reasons set out above, the Tribunal decides : 
 
1)  Claim relating to allegations of moral harassment is inadmissible for failure to exhaust 

internal remedies; 
 

2)  The respondent to pay the applicant a sum equivalent to fifteen (15) months of her last salary 
as compensation; 

 
3)  All other requests are rejected. 
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