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I. THE FACTS 
 

1. Mr. J. R. was recruited on 1 July 2006 as an Assistant and subsequently Adviser in the 

Office of the Executive Director representing Algeria, Madagascar and Guinea-Bissau, 

BDIR.05, in the Board of Directors of the African Development Bank. He served until 20 

July 2011, the date of termination of service. 

 

2. To be so appointed and as the procedures require, the Applicant, a Malagasy national, was 

proposed by the Ministry of Economy, Finance and Budget of his country. His candidacy 

was accepted by the Executive Director and he was invited to assume duty in Tunis by 

letter dated 10 May 2006 from the said Ministry. 

 

3. On 6 June 2006, the Executive Director asked the Bank to take the necessary steps to 

enable the Applicant to assume duty. It was done as requested
1
. 

 

4. The Applicant’s initial contract effective from 1 July 2006 was thrice renewed
2
: 

 

- From 1 July 2007 to 28 April 2008; 

- From 29 April 2008 to 28 April 2011; 

- From 29 April 2011 to 30 June 2013. 

 

5. In the course of an investigation on allegations of corruption conducted in Madagascar in 

January 2009 by the Integrity and Anti-Corruption Department, facts emerged pointing to 

professional misconduct and breach of the Code of Conduct for Elected Officers. A report 

was prepared in this regard in December 2010 and forwarded to the Chairperson of the 

Ethics Committee of the Boards of Directors. The Chairperson of the said Committee 

notified the Applicant of the report by memorandum dated 27 January 2011. He was given 

fourteen (14) days to submit his detailed response
3
. 

                                                 
1
 Annex No. 1, p 22 of the Application and Annex Nos. 1, 2, 3, 4 and 5, pages 11, 22 – 31 of the Motion to Dismiss. 

2
 Annex No. 2, p 23 of Application; Annex Nos. 6, 7 and 8 of the Motion to Dismiss. 

3
 Annex Nos. 4 and 5 of the Application, p 25 – 29. 
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6. The Ethics Committee held several meetings to verify the allegations levelled against the 

Applicant, namely that: 

 

- He was part of an official visit led by the Executive Director for Madagascar from 8 

to 17 January 2009. He stayed at the Hotel Colbert in Antananarivo and his hotel 

bills were paid for by the Malagasy Ministry of Finance and Budget. Yet, on his 

return, he submitted a request for reimbursement of his hotel bills. 

 

- He was accompanied by his spouse during the said official mission; the spouse’s 

ticket was bought by Revaforage – a company that had been awarded the contract for 

drilling 350 boreholes under the National Rural Water Supply and Sanitation 

Programme financed by the Bank in Madagascar. Contrary to his assertions, she was 

not part of the official delegation. 

 

- Close links existed between the Applicant and Revaforage’s Managing Director as 

reflected in several e-mail exchanges and telephone calls. The Applicant is believed 

to have personally contacted ADB protocol services to facilitate entry formalities 

into Tunisia for Revaforage’s Managing Director and persons accompanying him. 

 

7. In light of reports received and following several meetings and hearings, the Ethics 

Committee reminded the Applicant about his ethical obligations not only by virtue of the 

Code of Conduct for Elected Officers but also in his capacity as a staff of the Bank 

attached to the Office of an Executive Director, which required him to comply with the 

Travel Policy that governs all official travels undertaken on behalf of and for the Bank.  

 

8. After receiving the Applicant’s explanations, the Ethics Committee deliberated and 

forwarded the report and its recommendations to the Board of Directors for consideration 

and decision regarding the conduct of Mr. J. R. R., Adviser to the Executive Director, 

BDIR.05. 

 

9. On 8 July 2011, the Board of Directors accepted the recommendations of the Ethics 

Committee and took the following decisions
4
:  

 

- Executive Director BENALLEGUE is requested to terminate Mr. R.’s contract with 

the Bank for serious misconduct; 

 

- Other general recommendations for the future were taken concerning the need to 

enhance the content of the on-boarding programme for Elected Officers and their 

assistants, and to conduct information sessions with units in charge of travel for the 

benefit of Elected Officers and their assistants; 

 

- Lastly, the General Secretariat’s attention was drawn to the need to comply with 

payment request procedures. 

 

10. In conclusion, the Board of Directors recalled that “Executive Director BENALLEGUE is 

the one entitled to execute the Board’s decision concerning Mr. R. Consequently, once the 

Board would have taken a final decision, Executive Director BENALLEGUE will be 

required to take the appropriate measure.” 

 

                                                 
4
 Annex Nos. 6 and 7 of the Application, pages 30 – 44. 
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11. On 15 July 2011, Executive Director BDIR.05 sent an e-mail to the Secretary-General and 

the Director of the Human Resources Department requesting them to immediately 

terminate Mr. J. R. R.’s appointment
5
. 

 

12. On 20 July 2011, the Director of CHRM
6
 sent a letter to the Applicant with “Termination 

of your Appointment” as subject. He stated that the decision was taken following the 

decision by the Board of Directors and at the request of his “supervisor, the Executive 

Director representing Algeria, Guinea-Bissau and Madagascar…”
7
. The Applicant seized 

the Tribunal following this letter of termination of appointment. 

 

II. THE PROCEDURE 
 

13. On 8 August 2011, the Applicant wrote to the Vice-President, CSVP
8
, through his 

Counsel, requesting that the summary “dismissal” decision be reviewed for the following 

reasons
9
: 

 

- Only an Executive Director can take a decision to terminate his appointment; 

 

- His right to participate in reviewing the evidence and the possibility of cross-

examining the witnesses; 

 

- The allegations of serious misconduct are baseless; 

 

- The summary dismissal is not authorized. 

 

14. On 15 September 2011, the Vice-President, CSVP, responded explaining the 

circumstances surrounding the termination of the Applicant’s appointment, in particular: 

 

- The special provisions governing the recruitment of an Adviser to the Executive 

Director; 

 

- The allegations of serious misconduct, the Applicant’s right to due process and a fair 

hearing, and the measures taken to fulfill those rights; 

 

- Compliance with the texts that led to the termination of the Applicant’s appointment 

at the Executive Director’s request
10

. 

 

15. On 18 October 2011, the Applicant brought his Application to the Administrative Tribunal. 

The Application was forwarded to the Respondent on 7 December 2011. In its Answer of 6 

January 2012, the Respondent brought a motion to dismiss.   

 

 

 

                                                 
5
 Annex No. 10 of the Motion to Dismiss, pages 41 – 42. 

6
 Human Resources Management Department. 

7
 Annex No. 9 of the Application, page 47. 

8
 Vice-President in charge of Corporate Services. 

9
 Annex No. 10 of the Application, p 48 – 54. 

10
 Annex No. 11 of the Application, p 55 – 57. 
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III. THE MOTION TO DISMISS 
 

A. The Respondent 
 

16. In accordance with Article XIV of the Rules of Procedure of the Tribunal, the Respondent 

brought a motion to dismiss the Application, submitting that the Tribunal is not competent 

to hear the case. 

 

17. The Respondent bases its arguments on the provisions of Article III (1) of the Statute of the 

Tribunal which states that: 

 

“The Tribunal shall be competent to hear and pass judgement upon any 

application by a member of the staff of the Bank contesting an administrative 

decision for non‐observance of the contract of employment or the terms of 

appointment of such staff member.” 

 

In its view, the decision challenged does not fall within the ambit of “administrative 

decision”. An administrative decision must relate to the modalities and conditions of 

employment of a staff member.  

 

18. Furthermore, the Respondent refers to Article II (1) (ii) of the Statute of the Tribunal: 

"Member of the staff" means any person whose current or former letter of appointment or 

similar instrument provides that he shall be a member of the staff of the Bank, any person 

who is entitled to claim upon a right of a staff member as a personal representative or 

successor in interest by reason of the staff member's death and any person designated or 

otherwise entitled to receive a payment under any provision of the Staff Retirement Plan.”  
 

19. In the Respondent’s view, the letter contested (of 20 July 2011) does not concern a 

member of staff, even if it concerns the Applicant’s employment contract.  In none of the 

documents, especially the Applicant’s successive contracts, is the expression “member of 

staff” ever used. The appointment and renewal letters addressed to the Applicant and duly 

accepted by him (that the Respondent accepts as binding on it) always reiterated his terms 

of employment: 

 

- Selection by the Executive Director; 

 

- Commitment can be terminated at any time; 

 

- Legal status governed by special provisions
11

. 

 

20. The Respondent maintains that the provisions that govern the recruitment and position of 

the Executive Director’s Adviser give him no access to the Tribunal. He cannot claim the 

status of a staff member. He was not appointed by the Bank’s President, but directly by a 

member of the Board of Directors. Therefore, his appointment depends wholly on the 

discretion of the Executive Director concerned and not of the President. In contrast, hiring 

by the President requires compliance with the Recruitment Manual which requires that 

candidates be subjected to competition based on clear criteria: 

 

- Specific academic qualifications; 

 

- Professional experience to match the position in competition. 

                                                 
11

 Annex No. 12 of the Motion to Dismiss, p 50 – 57. 
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21. The position of Adviser to the Executive Director, which by nature is temporary and based 

on political choice, offers the appointee a special nomination linked to the mandate of the 

Executive Director or his successor. It is the Executive Director who assesses the Adviser’s 

work and comportment. In contrast, the Respondent’s staff members are answerable to the 

President and are governed by the provisions of Article 37 – 2 of the Agreement 

Establishing the African Development Bank
12

 and Regulation 33.00 of the Staff 

Regulations. 

 

22. The Respondent also draws attention to Article 4, Paragraph 2, of the Regulations 

Governing the Conditions of Service of Advisers that requires any member of staff who 

accepts an appointment as Adviser to an Executive Director to resign from his/her 

position. According to the Respondent, this is another point that differentiates the status of 

Adviser from that of a member of staff. 

 

23. In conclusion, the Respondent maintains that an Adviser to the Executive Director – who is 

not a member of staff – cannot access the Tribunal since the Tribunal’s jurisdiction is only 

open to members of staff. The Adviser and the member of staff are placed in two distinct 

legal and statutory positions, based on the statutory regulations that govern their status 

within the African Development Bank. 

 

24. In substance, the Respondent cites a judgment of the Administrative Tribunal of the 

International Labour Organisation that declared itself incompetent because an Applicant 

was not a member of staff
13

. 

 

B. The Applicant 
 

25. Pursuant to Article XIV- 4 of the Rules of Procedure of the Tribunal, the Applicant filed a 

written objection to the motion to dismiss submitted by the Respondent. He maintains that 

contrary to the Respondent’s claims, he is indeed a member of staff of the Bank, and that 

no other organ exists to rule on his case. This violates the most elementary right of defense. 

 

26. Concerning the status of member of staff, the Applicant highlights contradictions in the 

Respondent’s claims. The Respondent washes its hands of any responsibility regarding the 

Applicant, claiming that it has no authority over him since his appointment is political. 

Yet, the Applicant’s appointment was terminated by the Bank’s officials and not by the 

Executive Director who should be “the Applicant’s sole line manager.”  

 

27. The Applicant quotes the definition of “member of staff” as set forth under Article II (ii) of 

the Statute of the Tribunal. He maintains that the definition indeed applies to him
14

. 

Furthermore, he is of the view that the Tribunal enjoys discretion to hear his complaint 

especially with regard to the content of his Letter of Appointment. His complaint concerns 

emoluments owed him by the Respondent. 

 

28. In addition, by virtue of Article 3.1.1 of the Rules Governing the function of Advisers to 

Executive Directors, the Applicant considers that “the Adviser to the Executive Director 

                                                 
12

 Motion to Dismiss, p 5: Article 37 – 2 of the Agreement Establishing the African Development Bank states: “The 

President shall be chief of the staff of the Bank and shall conduct, under the direction of the Board of Directors, the 

current business of the Bank. He shall be responsible for the organization of the officers and staff of the Bank, 

including Vice-Presidents, whom he shall appoint, fix their terms of employment, and release in accordance with the 

rules and regulations adopted by the Bank (…).” 
13

 Annex No. 13 of the Motion to Dismiss, p 59 – 61. 
14

 Objection to the Motion to Dismiss, p 4 – 5. 
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is a Bank employee, with status as Bank staff as defined in the Headquarters Agreement. 

His employment conditions and modalities are set forth in the [Staff] Regulations.” The 

Bank confuses the term “employee” with “member of staff”.  

 

29. Various documents submitted by the Bank to the Applicant clearly state that he is a “staff 

of the Bank,
15

” “attached to ADMS.
16

” He has an attestation and a pay slip in that regard. 

Moreover, the Applicant is a contributor to the Retirement Plan. Lastly, the Chair of the 

Ethics Committee of the Board of Directors sent him an inter-office memorandum in his 

capacity as “Adviser to the Executive Director of the Bank and member of staff of the 

Institution”
17

. 

 

30. The reporting relationship between the Executive Director and the Applicant does not 

exonerate the Applicant from the scope of application of the Staff Regulations as they 

apply to the conditions of employment. To support this assertion, the Applicant recalls the 

terms of Article 3.6.2 of the Staff Rules that state in substance: “As soon as he/she is 

selected by the Executive Director, the Adviser shall receive a letter of appointment 

issued by the Director of the Human Resources Management Department or any 

other official duly authorized to that end by the President.” Consequently, the Adviser 

to the Executive Director is employed by the African Development Bank. This justifies the 

fact that his appointment was not terminated by Executive Director BENALLEGUE. There 

is an obvious contradiction when the Respondent refuses to pay the entitlements owed him 

in lieu of notice. 

 

31. Regarding the right of defense and appeal, the Applicant again recalls Article 3.1.1 of the 

Regulations Concerning Advisers to Executive Directors which states that he is “an 

employee of the Bank with the status of Bank official.” For him, he is a member of 

staff. 

 

32. Assuming that the AfDB Administrative Tribunal has no jurisdiction, the Respondent 

offers no other option to an Adviser to an Executive Director to challenge decisions taken 

by the Bank. The Statutes are silent on the matter and the Respondent is unwilling to 

concede that there is no recourse available.  

 

33. Yet international rules governing the right of defense, an absolute right, require that 

everyone has the right to be heard by a judge with due process and a fair hearing. 

Consequently, even the jurisprudence mentioned by the Respondent should apply to the 

Applicant since he enjoys the status of Bank employee as attested to by various 

administrative documents previously cited.  

 

34. Moreover, Article 3.8.13 of the Regulations Concerning Advisers to Executive Directors 

states (under “Application of the Staff Rules and Regulations”) that: “Whenever the 

provisions of Resolution B/BD/2007/22 of 28 November 2007 relating to the amendment of 

the Regulations concerning the Advisers to the Executive Directors are silent, the terms 

and conditions of employment of Advisers shall be governed by the Staff Rules and 

Regulations.”  

 

35. Therefore, the Staff Rules and Regulations should apply since the texts governing the 

employment of Advisers are silent. Preventing him from appealing to the Tribunal would 

                                                 
15

 Annex No. 1 of the Application, p 21. 
16

 Annex No. 3 of the Application, p 24. 
17

 Annex No. 5 of the Application, p 28 – 29. 
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be tantamount to a denial of justice. According to the Applicant, the rule of law requires 

the Tribunal to rule on the Applicant’s complaint against the Bank. 

 

36. Lastly, Article 52 of the Agreement Establishing the African Development Bank grants the 

Bank immunity. Therefore, this means that an Adviser to an Executive Director would 

have no opportunity to challenge an administrative decision of the Bank in case of non-

payment of emoluments or breach of contract. 

 

IV. REQUESTS BY THE PARTIES  
 

The Respondent 

 

37. The Respondent considers that the Tribunal is not competent to judge this matter. 

Therefore, it requests that the Tribunal declare that: 

 

- Its competence does not cover requests formulated by individuals who are not 

members of the Respondent’s staff; 

 

- In his capacity as Adviser to an Executive Director, the Applicant cannot have access 

to the Tribunal in light of the Statute of the Tribunal; 

 

- The Application should be dismissed, since the Tribunal is not competent to hear the 

matter. 

 

The Applicant 

 

38. For his part, the Applicant is of the view that the Tribunal should declare itself competent 

since every individual must have right to due process. He requests the Tribunal to: 

 

- Dismiss the motion to dismiss brought by the Respondent; 

 

- Declare itself competent to hear this Application; 

 

- Grant that the Applicant proceed with his initial Application, arguments and 

substantive requests. 

 

V. THE LAW 
 

39. The Respondent raises a preliminary issue concerning the competence of the 

Administrative Tribunal. This issue must be addressed prior to any other question relating 

to the merits. Therefore, in this Judgment, the Tribunal will limit its consideration to this 

issue. 

 

40. The issue of the Tribunal's competence will be addressed pursuant to paragraph 2 of 

Article V of the Statute of the Administrative Tribunal: "In the event of a dispute as to 

whether the Tribunal has competence, the matter shall be settled by the Tribunal in 

accordance with this Statute.” 

 

41. As previously stated in paragraph 17 of this Judgment, the Respondent argues that the 

Applicant is not a "staff member of the Bank" and, as such, the Administrative Tribunal is 

not competent to hear the case insofar as Article III (1) of the Statute of the Tribunal limits 

its competence to "any application by a member of the staff of the Bank." For the 
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Respondent, the Applicant is not a staff member and therefore the Tribunal has no 

competence in respect of the status of the Applicant. It is therefore incompetent ratione 

personae. The Respondent adds that, consequently, the contested decision does not fall 

within the ambit of an "administrative decision". 

 

42. The Tribunal will limit its review to the key question of whether the Applicant can be 

considered a staff member pursuant to Article III (1) of the Statute of the Administrative 

Tribunal so as to be able to bring an action before the Tribunal. 

 

43. To deny the Applicant the status of member of staff, the Respondent advances a number of 

arguments based on the nature and specific characteristics of the position held by the 

Applicant. In this regard, the Respondent argues that the position of "Adviser to the 

Executive Director" does not fall under the authority the Bank President but that of the 

Executive Director concerned. The Respondent points out that the Adviser to the Executive 

Director is not subject to the Staff Rules and can consequently not be considered as a 

member of staff. 

 

44. This is evidenced first of all by the method of recruitment which depends wholly on the 

discretion of the Executive Director concerned, in relation with the member governments 

of the African Development Bank under the responsibility of the Executive Director. As 

such, the Respondent argues that recruitment is political in nature and does not follow the 

recruitment conditions prescribed by the regulations applicable to members of the Bank’s 

staff. To buttress the point, the Respondent points to Article 4 paragraph 2 of the 

Regulations Governing the Conditions of Service of Advisers, which requires any member 

of staff who accepts an appointment in that capacity to resign his/her appointment as a staff 

member. 

 

45. This is evidenced by the level of responsibility and discipline, during the performance of 

his/her duties. All the functions of the Adviser fall under the sole responsibility of the 

Executive Director.  

 

46. Lastly, this difference is also evidenced in relation to the termination of duty which, again, 

can only take place at the behest and decision of the Executive Director himself. All that 

the Management of the Bank does is to convey such termination, as in the letter of 20 July 

2011 signed by the Director, CHRM. 

 

47. The Respondent maintains that in all respects the appointment in question falls wholly 

under the responsibility of the Executive Director and not the President. Therefore, 

according to the Respondent, the Adviser to the Executive Director is not a member of 

Bank staff, pursuant to the Staff Rules and cannot access the Tribunal pursuant to Article 

III of the Statute of the Tribunal. 

 

48. The Applicant, on the other hand contends that Article 3.1.1 of the Rules Governing the 

function of Advisers to Executive Directors provides that "the Adviser to the Executive 

Director is a Bank employee, with status as Bank staff as defined in the Headquarters 

Agreement. His employment conditions and modalities are set forth in the [Staff] 

Regulations". In other words, for the Applicant, the fact that some positions fall outside the 

ordinary ambit of the Bank Staff Rules and are subject to specific regulations, does not 

deprive the employees subject to these specific regulations, of the status of Staff of the 

Bank. For the Applicant, despite the specificities inherent in this kind of position, there is a 

full organic link between the Management of the Bank and the holders of these positions. 
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49. Thus, pursuant to Article 3.6.2. of the Rules Governing the function of Advisers to 

Executive Directors, the Adviser receives "an appointment letter issued by the Director of 

the Department of Human Resources Management or by any other official duly authorized 

to that end by the President". The Respondent notes that, in this case, the challenged 

decision was taken by the Director of CHRM on 20 July 2011 following the 

recommendations of the Board of Directors and the Ethics Committee of the Bank. All this 

proves is that there is an undeniable organic link between the Bank and the holder of the 

position of Adviser to the Executive Director. 

 

50. According to the Tribunal, it is undeniable that the Status of Adviser to the Executive 

Director does not meet the requirements set out under the Staff Rules. It has specific 

characteristics; the recruitment rules, responsibility, discipline and termination, as stated by 

the Respondent, do not correspond to the normal conditions provided for under the Staff 

Rules of the Bank. The appointment and termination of appointment fall under the 

exclusive powers of the Executive Director and not the President of the Bank. While the 

Tribunal acknowledges that the Adviser to the Executive Director is a Bank "employee", in 

a general sense, this does not confer to the latter the status of "staff member" pursuant to 

the Statute of the Tribunal. In fact, there is a difference in meaning between the two legal 

concepts, namely “employee” and “member of staff”. 

 

51. “Employee” and “staff member” are both defined terms for the purposes of the Regulations 

concerning Advisers to Executive Directors of the African Development Bank. The terms 

are not synonymous: while all staff members are Bank employees, not all Bank employees 

are staff members. 

 

52. This understanding is reinforced when regard is had to Article 4 of the Regulations 

concerning Advisers to Executive Directors of the African Development Bank. Article 4.1 

of the Regulations specifically states that Advisers are “employees”, and are thus implicitly 

not staff members. Moreover, Article 4.2 explicitly states that a Bank staff member who 

wishes to accept an appointment as an Adviser must first resign his or her position as a 

staff member, once again reinforcing the difference in status between the two groups. 

 

53. It is true that the Bank takes administrative measures to implement the initial decisions of 

the Executive Director. But the Tribunal agrees with the Respondent that these actions 

should be considered as consequential acts and not initial acts. These are mere 

administrative, financial or accounting acts with no impact on the legal situation in 

question. 

 

54. The Tribunal is mindful of the Applicant's argument that a right to effective remedy is 

acknowledged for any person with whom the Bank has an administrative relationship, 

whether as an employee or as a member of staff. This principle is undoubtedly a general 

principle of international administrative law that binds the Tribunal. Indeed according to 

Article V of its Statute: "In deciding on an application, the Tribunal shall apply the internal 

rules and regulations of the Bank, and generally recognized principles of international 

administrative law concerning the resolution of employment disputes of staff in 

international organizations." But this principle can only be applied to the extent that the 

Tribunal considers itself competent to examine the case. Moreover, as argued by the 

Respondent, the Applicant had the opportunity to plead his case before the Ethics 

Committee and the Board of Directors. 

 

55. For the above reasons, the Tribunal declares itself incompetent to hear this Application. 
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VI. THE DECISION 
 

56. On these grounds: 

 

1. The Tribunal upholds the Bank’s motion to dismiss this Application. 

 

2. In consequence, the Tribunal declares itself incompetent to rule on this Application. 
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