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I. THE FACTS 
 

1. The Applicant joined the African Development Bank on October 31, 2009. He was appointed 
for a fixed term of three years, which was to end on October 31, 2012. The Applicant 
occupied the post of Principal Finance and Administration Expert, Grade PL4, for the Congo 
Basin Forest Fund (CBFF), hosted by the Bank in the Agro-Industry and Agriculture 
Department. His employment contract stipulated that any extension of the contract would be 
at the discretion of the CBFF, and that the contract could be terminated by either party on 
one month’s prior written notice or payment of one month’s salary in lieu of notice. 

 

2. The Applicant received two unsatisfactory (“Needs Improvement”) performance reviews for 
2010 and 2011, and was unsuccessful in challenging these reviews before the Performance 
Evaluation Committee. On July 16, 2012, the Applicant was advised that his contract would 
not be renewed because of his unsatisfactory performance. Although the Applicant ceased 
working for the Bank on July 17, 2012, he was paid more than three months’ salary in lieu of 
notice. That is, he received the monies that he would have earned, had he worked until the 
expiration of his employment contract on October 31, 2012. 

 

3. Prior to the termination of his employment, the Applicant filed a harassment complaint 
against his supervisor with the Director of Corporate Human Resources Management (CHRM) 
on July 9, 2012. In the absence of a response from the CHRM, the Applicant sought an 
administrative review by the Corporate Services Vice-President (CSVP). 

 

4. In a letter dated October 18, 2012, the CSVP sent a letter to the Applicant concluding that: 
 

“ (i)  There had been no harassment of the Applicant by his 
supervisor; 

 

(ii) The Applicant’s performance reviews for 2010 and 2011 had 
been carried out in a manner that was consistent with the 
Bank’s rules and procedures and had been subject to the 
usual delays at the Bank; and 
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(iii) The non-renewal of the Applicant’s contract complied with 
the Respondent’s rules and procedures and the terms of the 
Applicant’s employment contract”.     

 

5. The Applicant then filed two appeals with the Staff Appeals Committee. The first was with 
respect to his 2010 performance appraisal. The second related to his 2011 performance 
appraisal, the failure of the Bank to respond to his harassment allegations and the non-
renewal of his employment contract. 

 

6. In a decision dated September 10, 2013, the Staff Appeals Committee concluded that the 
Bank had not followed the proper procedure by failing to conduct a performance review at 
the end of the Applicant’s probationary period and by failing to investigate the alleged 
harassment of the Applicant by his supervisor. The Committee further concluded that these 
errors “deprived the non-renewal [of the Applicant’s contract] of all legitimacy and 
lawfulness”. The Staff Appeals Committee recommended that the President of the Bank 
compensate the Applicant by: 

 
“(i) Annulling the Applicant’s performance evaluations for 2010 

and 2011 and removing any reference to them from the 
Applicant’s file; 

 

(ii) Awarding the Applicant twelve months salary “as reparation 
for material prejudice suffered”; 

 

(iii) Awarding the Applicant €10,000 “as reparation for moral 
prejudice suffered”; 

 

(iv) Removing any reference to the non-renewal of the Applicant’s 
contract for unsatisfactory performance from his file and 
providing the Applicant with a satisfactory reference; and 

 

(v) Giving instructions for the processing of the Applicant’s 
complaint concerning harassment”. 

 
The Staff Appeals Committee further recommended that all payments to the Applicant should 
be borne by the Bank, and not by the CBFF. 

 

7. Although there were discussions between the Applicant and the Bank in late 2013 and early 
2014 in an attempt to settle this matter, no resolution was achieved at this time. By letter 
dated February 18, 2014, the Bank informed the Applicant that the President of the Bank had 
approved the Staff Appeals Committee’s recommendations, and that the Bank had decided to 
terminate any further settlement discussions. 

 

8. The Applicant filed his application with the Administrative Tribunal on February 22, 2014. In 
his application, the Applicant challenged his 2010 and 2011 performance evaluations, the 
non-renewal of his employment contract, and the Bank’s failure to investigate his complaint 
of harassment. He did not specifically address the findings of the Staff Appeals Committee in 
his application, as he had not yet been provided with a copy of the Committee’s decision. 
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II. THE ARGUMENTS OF THE PARTIES 
 

9. After the commencement of this Application, and prior to filing its response, the Bank 
contacted the Applicant in a further effort to resolve this matter. Numerous exchanges 
between the parties ensued, and these negotiations culminated in a settlement agreement 
being signed by the Applicant on June 18, 2014.  In signing this agreement, the Applicant 
agreed to discontinue his legal action against the Bank, to withdraw his Application pending 
before the Administrative Tribunal (Application No. 2014/02), and to release the Bank from 
any current or future liability relating to the non-renewal of his contract and the 
circumstances that led to this decision. The parties further agreed to keep the terms of the 
settlement confidential. 

 

10. On June 23, 2014, the Bank filed its response to the Application with the Tribunal, noting 
simply that the matter had been resolved. 

 

11. In his Reply filed on August 1, 2014, the Applicant stated that instead of withdrawing his 
Application, he was asking to be permitted to continue with his Application, as the Bank “had 
only implemented part of the settlement agreement signed with [him] on 18 June 2014”. It 
appears that one matter remained outstanding at this point, namely the reimbursement of 
the Applicant for certain school expenses for his children. The Applicant also sought an 
indefinite suspension of proceedings relating to this Application “until the Administrative 
Tribunal rules on a possible combination of my current and future applications”. According to 
the Applicant, these “future applications” relate to “the 9 February 2011 reprisal measures 
and abuse of power and lack of a decision by the AfDB President on my letters of 24 April 
2012 and 19 July 2012”. The Applicant claims that suspending the proceedings would permit 
him to exhaust all of his internal remedies before bringing these two future applications 
involving matters of which he has only recently become aware, to the Tribunal. 

 

12. The Applicant further asserted that the June 18, 2014 settlement agreement “violates a 
higher standard”, which he identified as “freedom to report any violation of the 
organization’s rules and regulations to a line manager”. He asserted that the agreement also 
breaches a “fundamental principle of the law”, stating that “the right not to suffer 
discrimination is a fundamental human right”. 

 

13. Various other arguments were raised by the Applicant as to why his Application should be 
allowed to proceed to a hearing. Amongst other things, the Applicant asserted that there was 
an inequality of bargaining power between the Bank and him, and that he did not have 
enough time to consider the Bank’s offer. He also claimed that the agreement “was vitiated 
by the Bank’s deceitful attitude” and that the Bank “hid the existence of protected activities” 
from him since February of 2011. In particular, the Applicant pointed to the Bank’s failure to 
disclose the existence of a letter written by his supervisor on February 9, 2011 in which the 
supervisor recommended the non-renewal of the Applicant’s employment contract. 
According to the Applicant, this letter confirmed that the termination of his employment 
resulted from his attempts to bring to light improper activities on the part of the Bank. Finally, 
the Applicant asserted that the June 18, 2014 settlement agreement violates various 
international instruments and principles of law. 

 

14. The Bank has responded by asserting that a valid settlement agreement has been entered 
into by the parties with the result that this Application has become moot. 
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III. REMEDIES SOUGHT 
 

15. The remedies at issue at this stage of the process are the Applicant’s request to be allowed to 
proceed with his Application and the Bank’s request for a declaration from the Tribunal that it 
has fulfilled its obligations under the June 18, 2014 settlement agreement, with the result 
that this Application is now both inadmissible and moot. 

 
IV. THE LAW 
 

16. The sole issue for determination is whether the June 18, 2014 settlement agreement has put 
an end to this application. 

 

17. As a general rule, it will be in the interests of both the employer and the employee to find an 
amicable resolution to an employment dispute. While there is a need for each side to deal 
with the other in good faith in the negotiation process, international administrative law 
jurisprudence has recognized that once an agreement has been reached though a fair 
negotiation process, it should indeed be binding on the parties. For example, in Y v. 
International Finance Corporation, Decision No. 20, dated September 4, 1985, at paragraph 
26, the World Bank Administrative Tribunal observed that claims of improper treatment will 
inevitably arise in large organizations such as the World Bank Group, and that:  

 
“It would unduly interfere with the constructive and efficient resolution of these 
claims if the Bank could not negotiate—in exchange for concessions on its 
part—for a return promise from the staff member not to press his or her claim 
further.  If such an agreed settlement were not binding upon the affected staff 
member, there would be little incentive for the Bank to enter into compromise 
arrangements, and there might instead be an inducement to be unyielding and 
to defend each claim through the process of administrative and judicial 
review.  It is therefore in the interest not only of the Bank but also of the staff 
that effect should be given to such settlements.” 

 

18. The jurisprudence has, moreover, established that the onus is on an applicant seeking to 
resile from a settlement agreement to prove its invalidity on the basis of duress or fraud to 
the satisfaction of Tribunal: I.U.I. v African Development Bank, Decision No. 1997/07, at para. 
20, B.A.I. v. the African Development Bank, Decision No. 1998/02, at para. 24, and see C.F. 
Amerasinghe, The Law of the International Civil Service, 2nd ed. (Oxford: Oxford University 
Press, 2001), at p. 231. 

 

19. The Applicant has argued that he should not be bound by the June 18, 2014 settlement 
agreement because, as of the date of his Reply memorandum (August 1, 2014), the Bank had 
not paid all of the monies owing under the agreement. It appears that the one matter that 
remained outstanding at that point was the reimbursement of the Applicant for school 
expenses incurred on behalf of his children. 

 

20. A payment was made to the Applicant on June 24, 2014, and a second payment was made on 
July 1, 2014. However, before reimbursing the Applicant for his children’s school expenses, 
the Applicant was required to provide the Bank with receipts substantiating that the 
expenses had in fact been incurred. These receipts were subsequently provided to the Bank 
by the Applicant, and documentation produced by the Bank demonstrates that the Applicant 
has now been fully compensated for the amounts claimed in this regard. 
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21. The settlement agreement does not specify a date by which payments had to be made to the 
Applicant by the Bank. Thus no breach of any temporal obligation on the part of the Bank has 
been established by the Applicant. Nor has the Applicant established any other act of default 
on the part of the Bank that would allow him to escape the binding effect of the settlement 
agreement. 

 

22. The Applicant also asserted that he should not be bound by the settlement agreement 
because he did not have enough time to consider the Bank’s offer. The Applicant has not, 
however, provided any evidence to indicate that he was pressured into signing the 
agreement by the Bank, or that he ever asked for additional time to consider his position. 
Indeed, the documentation provided by the Bank reflecting the negotiations between the 
parties during the period leading up to the conclusion of the settlement agreement 
demonstrates that the agreement was freely entered into by the Applicant. 

 

23. The Applicant also argued that there was an inequality of bargaining power between the 
Bank and himself, and that he was under economic pressure to sign the agreement because 
of his tenuous employment situation. The reality is that this will often be the case where 
individuals have lost their employment. However, as this Tribunal observed at paragraph 23 
of the B.A.I. decision cited earlier: 

 
“The Applicant signed the instrument of 27 July 1998 o[f] his own free will. 
Nobody forced him to make the declaration he did make. To be sure, he may 
have been in the grip of certain economic pressures. But this is the normal 
background of any such compromissory transaction. In any event, the Applicant 
has not been able to prove that he acted under duress so that his expression of 
will would have to be regarded as invalid.” 

 

24. Finally, the Applicant made a number of bald assertions as to alleged breaches of the law and 
deceit on the part of the Bank. He also alleged that the Bank has violated his rights as a 
whistleblower. He has not, however, provided evidence of any conduct on the part of the 
Bank or claims on his part that only came to his attention after he signed settlement 
agreement on June 18, 2014. Indeed, the Applicant confirmed at the hearing of his 
Application that he was informed of the existence of his supervisor’s February 9, 2011 letter 
recommending the non-renewal of his contract on February 28, 2014. This was more than 
four months before he signed the settlement agreement. Similarly, the Applicant’s status as 
an alleged whistleblower is not something of which he was unaware at the time that he 
entered into the settlement agreement. The documentation filed by the Applicant in support 
of his application contains numerous references to his alleged whistle-blowing activities and 
the protections afforded to him by the Bank’s whistleblower policy.       

 

25. The June 18, 2014 settlement agreement provides that: 
 

“This agreement is final and is a last resort settlement for both parties. 
Accordingly, subject to the implementation of this Agreement by the Bank, Mr. 
K. agrees to: (i) waive his legal action against the Bank; (ii) withdraw his 
[A]pplication No. 2014/02 pending before the Administrative Tribunal; and (iii) 
releas[e] the Bank of all current and future liabilities relating to the non-
renewal of his employment contract and the circumstances that led to the 
decision not to renew his contract.” 
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26. Like the settlement agreement in B.A.I. v. the African Development Bank, above, the language 
of the settlement agreement in this case “is unequivocal and permits of no restrictive 
interpretation. It is intended to put a definitive end to the relationship between the Applicant 
and the Bank”: see B.A.I., at para. 22. As this Tribunal has previously observed, a “valid 
agreement of release … makes an application filed contrary to its stipulations inadmissible”: 
I.U.I. v African Development Bank, above at para. 20. 

 
V. THE DECISION 
 

27. The Tribunal therefore declares that: 
 

(i) The settlement agreement signed by the Applicant on June 18, 2014 is binding upon 
him; 
 

(ii) The Bank has fully complied with the terms of the June 18, 2014 settlement 
agreement;  
 

(iii) This Application is inadmissible and is hereby dismissed.  
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