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Application No. 2014/02, A. K. versus the African Development Bank 

 
Judgment No. 92 of the Administrative Tribunal rendered on 30 November 2016 

 
I. THE FACTS 

 
1. The Applicant joined the African Development Bank on October 31, 2009. He was appointed for 

a fixed term of three years, which was to end on October 31, 2012. The Applicant’s employment 
contract stipulated that any extension of his contract would be at the discretion of the Congo 
Basin Forest Fund (CBFF), and that the contract could be terminated by either party on one 
month’s written notice or payment of one month’s salary in lieu of notice. 

 
2. On July 16, 2012, the Applicant was advised that his contract would not be renewed because of 

his unsatisfactory performance. Although the Applicant ceased working for the Bank on July 17, 
2012, he was paid more than three months’ salary in lieu of notice. That is, he received the 
monies that he would have earned, had he worked until the expiration of his employment 
contract on October 31, 2012. 

 
3. The Applicant filed an application with the African Development Bank Administrative Tribunal 

on February 22, 2014, challenging his 2010 and 2011 performance evaluations, the non-renewal 
of his employment contract, and the Bank’s failure to investigate his complaint of harassment 
(Application No. 2014/02).  

 
4. On June 18, 2014, before Application No. 2014/02 could be heard, a settlement agreement was 

entered into between the Bank and the Applicant. In signing this agreement, the Applicant 
agreed to discontinue his legal action against the Bank, to withdraw Application No. 2014/02, 
and to release the Bank from any current or future liability relating to the non-renewal of his 
contract and the circumstances that led to the decision not to renew his contract.  

 
5. The Applicant subsequently indicated his desire to proceed with Application No. 2014/02. The 

Bank objected to this on the basis that the matter had been settled. 
 

6. By judgment dated December 12, 2014, the Tribunal determined that the wording of the June 
18, 2014 settlement agreement was clear and unequivocal, and that it was intended to put an 
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end to the relationship between the Applicant and the Bank. The Tribunal further rejected the 
Applicant’s claim that the settlement agreement had been entered into under duress. 

 
7. In addition, the Tribunal noted that the Applicant had made a number of bald assertions as to 

alleged breaches of the law and deceit on the part of the Bank, and that he had further alleged 
that the Bank had violated his rights as a whistleblower. The Applicant did not, however, 
provide evidence of any conduct on the part of the Bank that only came to his attention after 
he signed settlement agreement on June 18, 2014, with the result that the Tribunal gave no 
effect to these arguments.  

 
8. Consequently, the Tribunal ruled that the settlement agreement signed by the Applicant on 

June 18, 2014 was binding on him and the Bank had, moreover, fully complied with the terms 
of the settlement agreement. As a consequence, the Tribunal declared that Application No. 
2014/02 was inadmissible, and the application was accordingly dismissed. 

 
II. THE REQUEST FOR REVISION 

 
9. On July 7, 2015, the Applicant brought an application for revision of the Tribunal’s December 

12, 2014 decision, pursuant to Article XII (4) of the Statute of the Administrative Tribunal of the 
African Development Bank and Rule XXII of the Tribunal’s Rules of Procedure (Application No. 
2015/01).  

 
10. The Applicant submits that the Tribunal erred in holding that he had not proven his status as a 

whistleblower, and in finding that the June 18, 2014 settlement agreement was binding on him. 
The Applicant further contends that a health condition affected his capacity to enter into a 
contract in June of 2014, and that it also affected his capacity to present his case fully at the 
hearing of Application No. 2014/02 in December of 2014.  

 

11. The Applicant relies on several documents in support of his Application for revision, including 
Presidential Directive No. 01/2008 Establishing Rules and Procedures for Whistleblowing and 
Complaints Handling in the Bank, the decision in Knox v. United States Department of Interior, 
2001-CAA-00003 (the Knox case), and a reprimand letter dated February 9, 2011.  

 
12. The Applicant advanced a number of arguments in support of his application. These arguments 

relate primarily to the merits of the Tribunal’s December 12, 2014 judgment in Application No. 
2014/02, and revolve around three main points. 

 
13. Firstly, the Applicant argues that the Bank violated the principles of natural justice based on the 

existence of a letter from his supervisor dated February 9, 2011, the contents of which he 
claimed not to know. The Applicant also asserts that the refusal of the Tribunal to grant his 
request to adduce additional evidence affected his arguments regarding the alleged invalidity 
of the settlement agreement of June 18, 2014 as a result of stress or fraud. 

 
14. Secondly, the Applicant submits that the settlement agreement of June 18, 2014 was flawed, 

and was accepted by him under duress. He further states that he suffered from a health 
condition that prevented him from adequately defending himself during the negotiations that 
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culminated in the June 18, 2014 settlement agreement and during the oral hearing before the 
Tribunal on December 2, 2014. The Applicant also says that he was forced to sign the settlement 
agreement because the monetary compensation awarded by the Tribunal could not exceed the 
equivalent of three (3) years of salary in accordance with the provisions of Article XIII, Paragraph 
2 of the Statute of the Tribunal. He also stresses that the settlement agreement infringed upon 
his acquired rights, and that the Bank was unjustly enriched by the agreement.  

 
15. Finally, the Applicant says that the Bank and the Tribunal failed to have due consideration for 

his status as a whistleblower. According to the Applicant, he had, since February 9, 2011, been 
considered to be a whistleblower by his direct supervisor as a result of his having denounced 
his supervisor’s poor management and her violations of AfDB-CBFF financial rules. The 
Applicant further contends that he had been the subject of retaliation, harassment, bullying 
and discrimination by his supervisor, as a result. According to the Applicant, his status as a 
whistleblower had been confirmed in 2012 and 2013 reports, but was never considered by the 
Bank. The Applicant alleges that the Bank deliberately refused to base its settlement agreement 
decision on Article 7. 1 of the Whistleblowing and Complaint Handling Policy, or to set up an 
independent mechanism for dispute resolution for whistleblowers. The Applicant additionally 
claims that he discovered belatedly that the Bank had continued to violate the financial rules of 
CBFF projects, and that he was unable to raise this during the hearing before the Tribunal in 
December of 2014. As a consequence, the Applicant requests the Tribunal "to abandon the 
principle of finality of judgment and to review Judgment No. 89 of 12 December 2014".    

 
16. The Bank submits that the revision of a Tribunal judgment is an extraordinary event, and that 

to be entitled to revision, the onus is on an Applicant to show that the application satisfies 
several criteria, something that the Applicant has failed to do. The Applicant’s arguments are 
largely irrelevant to an application for revision, the Bank says, and cannot constitute the basis 
of an application for revision. Moreover, none of the documents on which the Applicant is 
relying in support of his application can be considered to raise a new fact “which by its nature 
might have had a decisive influence on the judgment of the Tribunal”, as required by Rule XXII 
(1) of the Tribunal’s Rules of Procedure.  

 
17. The Bank thus submits that the Applicant’s request for revision is manifestly unfounded and 

should be dismissed. The Bank further seeks an order requiring that the Applicant pay the sum 
of EUR 10,000 to the Bank for commencing an abusive procedure and harassment. 

 
18. The Bank also seeks an interpretation of the scope of Rules IX (3) and XI (3) of the Tribunal's 

Rules of Procedure, challenging the decision of the Executive Secretary of the Tribunal to return 
the Applicant’s Reply to him twice, in order to allow him to comply with the formal conditions 
required by Rule IX of the Rules. The Bank contends that Rule IX of the Rules titled "Application" 
is entirely devoted to formal requirements that must be satisfied and the Reply is never 
mentioned in this Rule. The Respondent submits that the jurisdiction conferred on the 
Executive Secretary by paragraph 7 of Article IX of the Rules of Procedure to notify the Applicant 
and to give him a reasonable time to correct his pleading is limited to the Application document, 
and that the jurisdiction of the Executive Secretary does not extend to subsequent submissions 
of the parties, despite the provisions of paragraph 3 of Rule XI of the Rules of Procedure which 
provide that "The requirements of Rule IX, Paragraphs 4 and 5, shall apply to the Reply.” 
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According to the Bank, the requirements of paragraphs 4 and 5 relate only to the obligation to 
sign the original and copies of the Applicant's Application or mandate, and the number of copies 
to be transmitted to the Secretary. According to the Bank, the reasons cited by the Secretary to 
justify the sending of the Reply to the Applicant for correction "are not consistent with the spirit 
of the text of Rule IX (3) and XI (3) of the Rules of Procedure”. 
 

19. Consequently, the Bank asks the Tribunal to interpret the provisions of Rules IX (3) and XI (3) of 
the Rules of Procedure, and to declare whether these provisions apply to the Reply, and 
whether the decisions of the Executive Secretary to send the Reply to the Applicant for 
correction were justified. 

 
III. REQUESTS OF THE PARTIES 

 
20. The Applicant requests that the Tribunal: 

 
1) Review  Decision No. 89 of December 12, 2014 on the basis of the Whistleblowing and 

Complaints Handling Policy and the Knox case, as well as the February 9, 2011 letter;  
 

2) Order the Bank to pay him the sum of USD 4.84 million as financial compensation for 
the status of a "whistleblower", calculated as follows: 

 
(i) USD 1,440,000 for loss of monthly salary of USD 10,000 for twelve (12) years;  

 
(ii) USD 1,100,000 for loss of education grant for three (3) children; 

 
(iii) USD 400,000 for health insurance upon retirement; 

 
(iv) USD 1,300,000 for loss of retirement income; and 

 
(v) USD 600,000 for moral damage and sullying his reputation and dignity. 

 
3) Order the Bank to: 

 
(i) Pay him EUR 10,000 for costs;  

 
(ii) suspend the proceedings concerning his Application No. 2014/02; and 

 
(iii) In case of rejection of the request for suspension, judge the case on its merits.  

 
4) Order the Bank to produce the following documents: 

 
(i) the Auditor General’s report on the recruitment of AGF in early 2011; 

 
(ii) his former supervisor’s letter of 9 February 2011, threatening to dismiss him; 

 
(iii) the CBFF institutional review report in 2012 by EDG; 
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(iv) the IACD investigation report of May-July 2013 ; 

 
(v) the KPMG Oslo investigation report of 2015; and 

 
(vi) the service report to the AfDB President after his letter of 19 July 2012. 

 
21. The Bank asks the Tribunal: 

 
1) On the application for interpretation: 

 
(i) To state whether Rules IX (3) and XI (3) of the Tribunal's Rules of Procedure 

may be interpreted in such a way as to apply to a Reply, or if they only apply 
to an Application; and 

 
(ii) If the Tribunal determines that Rules IX (3) and XI (3) of the Tribunal's Rules of 

Procedure apply to the Reply, to decide whether the decision made by the 
Tribunal’s Executive Secretary to return the Applicant’s Reply to him to allow 
him to number his annexes was necessary or justified.   

 
2) On the application for review: 

 
(i) To reject the Applicant’s request for the sharing of evidence; 
 
(ii) To declare that Application No. 2015/01 is inadmissible and should be 

dismissed; 
 
(iii) To declare that the application constitutes an abuse of procedure by the 

Applicant under Article X of the Statute of the Administrative Tribunal;  
 
(iv) To order the Applicant to pay the Bank the sum of EUR 10,000 as 

compensation for harassment and commencing an abusive procedure; and 
 
(v) To reject all of the Applicant’s arguments. 

 
IV. PRELIMINARY ISSUE 

 
22. Prior to the commencement of the hearing in this case, the Applicant submitted a request 

seeking leave of the Tribunal to call his former supervisor as a witness in this case. The Tribunal 
rejected this request, noting that the Applicant had not explained how the testimony of the 
supervisor could be relevant to the issues currently before the Tribunal, namely whether there 
was any new fact or evidence that could call into question the Tribunal’s prior determination 
that the settlement agreement entered into by the Applicant and the Bank in June of 2014 was 
indeed binding on him. 
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V. THE LAW 
 

23. The Tribunal determined in its December 12, 2014 judgment that the language of the 
settlement agreement entered into by the Applicant and the Bank on June 18, 2014 was clear 
and unequivocal and was, moreover, intended to put a definitive end to the relationship 
between the Applicant and the Bank. The presence of a valid agreement of release made 
Application No. 2014/02 inadmissible, and the Application was accordingly dismissed. 

 
24. Article XII (1) of the Administrative Tribunal Statute provides that judgments of the Tribunal are 

“binding, final and without appeal”. Applicants are, therefore, expected to “put their best foot 
forward” in presenting their cases to the Tribunal. 

 
25. There is a limited exception to the principle of the finality of judgments. That is, Article XII (4) 

of the Tribunal Statute provides that revision of a Tribunal decision may be sought “[i]n the 
event of the discovery of a fact which by its nature might have had a decisive influence on the 
judgment of the Tribunal and which at the time the judgment was delivered was unknown both 
to the Tribunal and any party…”. 

 
26. Similarly, Rule XXII (1) of the Tribunal’s Rules of Procedure provides that “[a] party may request 

revision of a judgment issued by the Tribunal, but only in the event that a fact or a document is 
discovered which by its nature might have had a decisive influence on the judgment of the 
Tribunal and which at the time of the judgment was unknown to the Tribunal and to the party 
to the case making application for the revision and such ignorance was not the responsibility of 
that party”. 

 
27. Rule XXII thus establishes four conditions that must be satisfied in order for the Tribunal to 

revise an earlier judgment, namely:  
 
a) there must be a new fact or document;  

 
b) this fact or document might have had a decisive influence on the Tribunal;  

 
c) the new fact or document was unknown to the Tribunal and to the party making the 

application for revision; and  
 

d) ignorance of the fact or document was not the fault of the party making the 
application.  

 
These conditions are cumulative as recognized by the Tribunal in Judgment No. 54 (C.A.W. v. 
African Development Bank, 1 December 2006, at paragraph 14). 

 
28. The onus is on the Applicant to satisfy the requirements of the revision process: (K.K. v. African 

Development Bank, Judgment No. 58, 22 November 2007, paragraph 26).  
 

29. While the Applicant raised a number of different arguments in his written pleadings, the 
primary focus of his oral submissions was on the significance of the February 9, 2011 letter from 
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his supervisor. This letter recommended that the Applicant’s employment contract not be 
confirmed following the expiry of his probationary period. The Applicant suggests that the 
content of this letter was unknown to him, and that this justifies the revision of the Tribunal’s 
decision in Application No. 2014/02. 

 
30. It is, however, clear from the record that the Applicant was aware of the existence and content 

of his supervisor’s February 9, 2011 letter long before he appeared before the Tribunal for the 
hearing of Application No. 2014/02 in December of 2014.  

 
31. For example, the content of the February 9, 2011 letter was specifically discussed by the Staff 

Appeals Committee in its July 9, 2013 decision with respect to the Applicant’s appeals Nos. 215 
and 217, which appeals related to the Applicant’s performance appraisals. Indeed, the Staff 
Appeals Committee quoted at some length from the February 9, 2011 letter in its decision, and 
it cannot thus be said that the Applicant was not aware of either the existence of the letter or 
its contents at the time that he appeared before the Tribunal in December of 2014 for the 
hearing of Application No. 2014/02. Indeed, it was the Applicant who provided the relevant 
extract of the Staff Appeals Committee’s recommendations to the Tribunal, by including the 
portion of the decision in question as Annex 325 to the Reply that he filed in conjunction with 
Application No. 2014/02. 

  
32. The Applicant also made extensive submissions with respect to the significance of his 

supervisor’s February 9, 2011 letter at the hearing of Application No. 2014/02, and the Tribunal 
discussed these submissions at paragraphs 11 and 24 of Decision No. 89. The Tribunal noted at 
paragraph 24 of its judgment that the Applicant had been made aware of his supervisor’s 
February 9, 2011 letter at least four months before he signed the settlement agreement with 
the Bank in June of 2014. 

 
33. The February 9, 2011 letter from the Applicant’s supervisor thus does not constitute a new fact 

or new evidence that was unknown to the Applicant at the time that Application No. 2014/02 
was heard by the Tribunal in December of 2014. As a consequence, it does not provide a basis 
for the Tribunal to revise its decision in that matter. 

  
34. The Applicant placed great emphasis in his written submissions on the decision of the American 

Department of Labour in the Knox case cited earlier. There are several reasons why this 
document does not satisfy the requirements of Rule XXII of the Tribunal’s Rules of Procedure. 
Firstly, is not a “fact” that relates to the Applicant’s case. It is, rather, a case from another 
jurisdiction that is not binding on this Tribunal. It thus could not be said that the decision might 
have had a decisive influence on the Tribunal in determining whether or not the settlement 
agreement entered into by the Applicant was binding on him. Moreover, while the Knox case 
decision is a “document”, it is not a document relating to the Applicant’s own case. 
Furthermore, it can hardly be said to be a “new” document, given that the decision was issued 
in 2002, and no explanation was provided by the Applicant as to why the decision could not 
have been provided to the Tribunal at the time that Application No. 2014/02 was heard in 
December of 2014. 

 



 

8 
 

35. To the extent that the Applicant argues that the Tribunal failed to address his request to call 
witnesses and to adduce additional evidence at the hearing of Application No. 2014/02, it is 
evident from the minutes of the December 2, 2014 hearing that both requests were considered 
by the Tribunal, and reasons were provided orally as to why the Applicant’s requests were being 
rejected. 

 
36. The Applicant also contends that he lacked the requisite capacity to enter into the June 18, 2014 

settlement agreement by reason of his health. This is not a new fact: he made similar 
submissions to the Tribunal in December of 2014. Then, as now, he provided no medical 
evidence to support this contention. 

 
37. The Applicant further submits that his health prevented him from properly representing himself 

before the Tribunal in December of 2014. Once again, he has provided no medical evidence to 
support this claim, and the Applicant’s bald assertion in this regard clearly could not have had 
a decisive influence on the Tribunal in determining whether or not the June 18, 2014 settlement 
agreement was binding on him. 

 
38. The Applicant has also provided a number of documents, all of which pre-date the Tribunal 

hearing in Application No. 2014/02. He has, however, provided no explanation (beyond his bald 
assertion as to his lack of capacity) as to why the documents could not have been put before 
the Tribunal in December of 2014, in the event that the Applicant felt that they were important 
to his case. 

 
39. The Applicant did produce two letters from the Bank dated January 2, 2015 and April 9, 2015 

that do qualify as “new” documents. They do not, however, satisfy the second requirement of 
Rule XXII, as these documents could not have had a decisive influence on the Tribunal. In fact, 
the two letters were sent as a result of the Tribunal’s decision. The Tribunal was, moreover, 
aware at the time that it made its decision in Application No. 2014/02 that its finding that the 
June 18, 2014 settlement agreement was binding on the Applicant would render moot any 
other application arising out of the same facts.   
 

40. The Applicant also seeks an order from the Tribunal compelling the Bank to produce a number 
of documents. An application for the revision of a Tribunal judgment is not, however, a vehicle 
for the discovery of documents from the Bank. 

 
41. Finally, the Applicant advances a number of arguments relating to his alleged status as a 

whistleblower, the duress that he was allegedly under at the time that he signed the settlement 
agreement in June of 2014, and the limited amount of time that he was given to consider the 
Bank’s offer. Similar arguments were advanced by the Applicant during the December, 2014 
hearing of Application No. 2014/02, and nothing in the Applicant’s submissions on these points 
relates to any newly discovered fact or evidence. The Applicant is simply making the same 
arguments for a second time, in the hope that the Tribunal will come to a different conclusion. 

 
42. The principle that Tribunal judgments are final is an important one, and the revision of a 

Tribunal judgment is therefore an exceptional procedure, and the requirements that must be 
satisfied for the Tribunal to revise one of its earlier judgments are strict. Having failed to satisfy 
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the requirements of Article XII (4) of the Tribunal Statute and Rule XXII (1) of the Tribunal’s Rules 
of Procedure, it follows that the Applicant’s request for revision of the Tribunal’s December 12, 
2014 judgment No. 89 will be dismissed. 

 
43. Insofar as the Bank’s Request for an Interpretation of the Tribunal Rules is concerned, Rule XI 

of the Tribunal’s Rules of Procedure covers the formal requirements for filing of the Applicant’s 
Reply.  As noted by the Bank, Rule XI (3) indicates that only paragraphs 4 and 5 of Article IX 
apply to the Reply, namely the requirement that all the pages of the original and copies of the 
application be signed by the applicant or his representative, and that four certified copies of 
the application and its exhibits be transmitted to the Executive Secretary.  However, in order to 
facilitate the Tribunal process, on November 5, 2010, the Tribunal adopted Direction No. 1.  
Direction No. 1 provides that “In addition to the requirements set out in Rules IX, X, XI, XII and 
XIII of the Rules of Procedure, the parties shall number the entire pleading from the first page in 
continuous numerical order, including annexes”. 

 
44. On November 19, 2015, the Acting Executive Secretary sent the Applicant a first letter, returning 

his Reply because the Reply was not numbered, and its annexes were randomly numbered. In 
her second letter of January 20, 2016, the Acting Executive Secretary again noted that the 
Applicant’s Reply was not adequately numbered, and did not properly refer to the annexes. The 
course of conduct adopted by the Acting Executive Secretary in this case complied with Rule XX 
(3) (New) and Rules X to XIII of the Tribunal’s Rules of Procedure. It was, moreover, a practical 
attempt by the Acting Executive Secretary to ensure that the Tribunal process was respected, 
so that the hearing of the Applicant’s application could proceed in an orderly fashion.   

 
45. Finally, the Bank seeks an order requiring the Applicant to pay the sum of EUR 10,000 to the 

Bank as compensation for harassment, and for commencing what the Bank says is an abusive 
procedure.  

  
46. Article X (1) of the Tribunal’s Statute provides that “[t]he Tribunal may order that reasonable 

compensation be made by the Applicant to the Bank for all or part of the cost of defending the 
case, if it finds that: (a) the application was manifestly without foundation either in fact or under 
existing law, unless the Applicant demonstrates that the application was based on a good faith 
argument for an extension, modification, or reversal of existing law; or (b) the Applicant 
intended to delay the resolution of the case or to harass the Bank”. 

 
47. While the Applicant’s application for revision of the Tribunal’s December 12, 2014 judgment in 

Application No. 2014/02 was fundamentally ill-conceived, the Tribunal has not been persuaded 
that the Applicant was acting in bad faith when he brought his revision application, or that his 
request for revision was part of an attempt to harass the Bank. Moreover, access to the Tribunal 
process is an important right for Bank employees and former employees. Consequently, the 
Tribunal is of the view that it should exercise the discretion conferred on it by Article X (1) of 
the Tribunal Statute sparingly, and only in the most egregious of cases, so as to not dissuade 
Bank employees or former employees from accessing the Tribunal process in the future.  
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VI. THE DECISION 
 

48. For these reasons, the Applicant’s request for revision of the Tribunal’s judgment of December 
12, 2014 in relation to Application No. 2014/02 is dismissed. 
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