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Professor Yadh BEN ACHOUR   Member 
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APPLICATION No. 2016/02 

 
J. T., Applicant,  

African Development Bank, Respondent  
 

Order No. 98 of the Administrative Tribunal rendered on 14 August 2017 
 

I. The Facts 
 

1.  After 14 years of service with the African Development, the Applicant voluntarily left the 
Bank, effective August 31, 2014. On separating from the Bank, the Applicant was entitled 
to various “end of term” benefits. The Bank withheld the sum of TND 39,709.91 from the 
Applicant’s end of term benefits, alleging that he had mis-used the Blackberry that had 
been assigned to him by the Bank by incurring non-work related phone charges in the 
period leading up to his separation from the Bank. 

 
2.  The Applicant denies that he is responsible for the charges in issue, submitting that he 

returned his Tunisian SIM card to the Bank when he was transferred to the Bank’s office 
in Senegal. The Bank alleges that the Tunisian SIM card and telephone number that had 
been assigned to the Applicant during his employment at the Bank’s offices in Tunis had 
not been returned to the Bank when the Applicant relocated to the Bank’s Senegal Field 
Office in April of 2013. The Bank further alleges that in the months between January and 
April of 2014, the Applicant used the SIM card to make long-distance telephone calls, the 
total cost of which was TND 39,709.91. Because there was no record of the Applicant 
having returned his Bank-issued Tunisian SIM card to the Bank, the Bank determined that 
the Applicant was responsible for these charges. 

 

3.  When the Bank first alleged that the Applicant was responsible for telephone charges that 
were incurred using his Tunisie Telecom SIM card and telephone number, the Applicant 
contacted the Division Manager, CHRM in an effort to resolve this matter. After this 
attempt was unsuccessful, the Applicant sought an administrative review by the Vice 
President, CSVP. The CVSP noted that the phone calls in question were made from 
Senegal, where the Applicant was stationed, and were made to Cameroon, where the 
Applicant was from. The CVSP further noted that each mobile telephone device has a 
unique International Mobile Station Equipment Identity (IMEI) Number, and that the calls 
in dispute were made on a device with the same IMEI Number as the calls that the 
Applicant admitted to making using his Sengalese SIM card and phone number. This IMEI 
number (3574610439576856) further corresponded to the IMEI number of the Blackberry 
device that had been issued to the Applicant by the Bank. 
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4.  Consequently, by letter dated July 31, 2015, the Vice-President CSVP advised the 
Applicant that she endorsed the Bank’s decision, and the Applicant was informed that he 
was required to reimburse the Bank for the cost of calls made by the Applicant in the 
amount of TND 39,709.91. 

 
5.  Dissatisfied with this result, the Applicant then took his case to the Bank’s Staff Appeals 

Committee. Before the Staff Appeals Committee, the Applicant asserted that he was not 
responsible for the phone expenses that had been incurred from January to April 2014 as 
he had returned his Tunisie Telecom SIM card to the Bank in July of 2013. After a hearing, 
the Staff Appeals Committee issued a Report. The Applicant says that this Report was 
referred to the President of the Bank on September 20, 2016, along with the Committee’s 
recommendation, which recommendation was not provided to the Applicant. More than 
60 days elapsed without a decision having been rendered by the President in relation to 
the Applicant’s appeal. Consequently, the Applicant asserts that it was open to him to 
commence this Application before the Tribunal. 

 

6.  In his Application to the Tribunal, the Applicant challenges the Bank’s decision to deduct 
the sum of TND 39 709.91 from his separation entitlements. The Applicant further 
accuses the Bank of causing him financial loss, and of refusing to compensate him for the 
embarrassment, defamation and insults that he says that he has endured. 

 
II. The Bank’s Objection to the Admissibility of the Appeal 
 

7.  As a preliminary matter, the Bank submits that the Applicant’s appeal is inadmissible as it 
does not relate to an administrative decision made by the Bank concerning the terms and 
conditions of his employment with the Bank. Moreover, under Article III (2) (i) of the 
Tribunal’s Statute, an Applicant is required to exhaust all internal recourse mechanisms 
prior to coming before the Tribunal. The Bank submits that as the Staff Appeals 
Committee process has not yet been completed, the Applicant has failed to exhaust all of 
his internal recourse mechanisms in this case. 

 
8.  The Bank notes that in accordance with Staff Rules 103.06 (a) and 103.01 (d), the duty of 

the Staff Appeals Committee is to reach conclusions after proceedings have been 
completed, and to then make recommendations to the Bank’s President. In the 
alternative, the Staff Appeals Committee must make a determination that it is either not 
competent to hear a matter because the internal recourse mechanisms have not been 
exhausted, or make a determination that the matter in dispute does not fall within the 
scope of its competence. 

 
9.  The Bank submits that in this case, the Staff Appeals Committee did not do any of these 

things. Instead, it deferred making a decision with respect to the Applicant’s appeal, 
asking the Bank to make further inquiries and to obtain evidence from Tunisie Telecom 
regarding the details of the telephone calls that had been made using the Tunisian 
Telecom SIM card that had been issued to the Applicant. The Staff Appeals Committee 
clearly deemed this evidence to be essential for it to be able to make a recommendation 
to the Bank’s President with respect to the Applicant’s appeal. Consequently, the Bank 
says that the Staff Appeals Committee deferred making a decision with respect to the 
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merits of the Applicant’s appeal until such time as it had the Tunisian Telecom evidence 
before it. 

 
10.  The Bank notes that in stating that “[t]he report of the Committee was inconclusive and 

the matter remains unresolved”, the Applicant has himself acknowledged that the Staff 
Appeals Committee had not yet reached a final conclusion with respect to the merits of 
his appeal. 

 
11.  The Bank also notes that that in accordance with Article XIV (8) of the Tribunal’s Rules of 

Procedure, the Tribunal must adjudicate on an admissibility motion prior to hearing the 
case on its merits. In the absence of a final determination by the Staff Appeals Committee 
as to the merits of the Applicant’s appeal, the Bank submits that the Tribunal should 
dismiss the appeal on the basis of its inadmissibility. 

 
III. The Applicant’s Response to the Admissibility Motion 

 
12.  The Applicant submits that the Bank’s challenge to the admissibility of the Applicant’s 

Application should be dismissed on the ground that the Bank failed to raise its objection 
to the admissibility of this Application within the 30-day period specified in Rule XIV of 
the Tribunal’s Rules of Procedure. 

 
13.  The Applicant states that the Bank received notification of his Application on January 5, 

2017, and that pursuant to the Tribunal’s Statute, the Bank then had two options: it could 
raise a plea of inadmissibility within thirty days of receipt of the Application in accordance 
with Article XIV of the Statute or, alternatively, it could respond to the merits of the 
Application within 50 days of the date on which it received notification of the Application 
from the Executive Secretary of the Tribunal. 

 
14.  The Applicant submits that in accordance with the provisions of Rule XIV of the Tribunal’s 

Rules of Procedure, the Bank’s preliminary motion disputing the admissibility of the 
Applicant’s Application should have been brought by February 4, 2017. However, the 
Bank’s motion is included in its Reply, which is dated February 23, 2017, 49 days after the 
Bank was notified of the Application. The Applicant therefore asks the Tribunal to declare 
that the Bank’s motion is time-barred, and to dismiss it on that basis. 

 
IV. The Bank’s Response to the Applicant’s Timeliness Argument 

 
15.  While seemingly conceding that its motion challenging the admissibility of the Applicant’s 

Application was brought beyond the time limit provided for in the Tribunal’s Rules of 
Procedure, the Bank submits that an extension of time should nevertheless be granted for 
it to bring its motion in this case. 
 

16.  In support of this contention, the Bank notes that Article III (4) of the Tribunal’s Statute 
states that “… the Tribunal may decide in exceptional circumstances, where it considers 
the delay justified, to waive the time limits prescribed under this Article in order to receive 
an Application that would otherwise be inadmissible”.  The Bank also relies on The Law of 
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the International Civil Service1, as well as the jurisprudence of this Tribunal, which, it says, 
has consistently held that the time limits with respect to inadmissibility motions may be 
extended in “exceptional circumstances”. 

 
17.  The Bank contends that this is a matter of considerable complexity, involving a cross-

border investigation. It is, moreover, imperative that the Bank carry out a proper 
investigation of this matter in order to ascertain the truth with respect to the use of the 
Applicant’s Tunisian Telecom SIM card during the period between January of 2014 and 
April of 2014. The Bank further maintains that such an investigation would, moreover, be 
in the interest of both the Applicant and the Bank. 

 
V. The Law 
 

18.  The Applicant brings this application challenging the decision of the Bank to withhold the 
sum of TND 39,709.91 from his separation entitlements or “end of term” benefits. The 
Bank challenges the admissibility of the Applicant’s application, submitting that it is not 
admissible as the Staff Appeals Committee has yet to complete its handling of this matter.  

 
19.  The Applicant   submits that the Bank’s inadmissibility motion should be dismissed on the 

basis that it was not commenced within the 30-day period provided for in Rule XIV (1) of 
the Tribunal’s Rules of Procedure. 

 

20.  The Bank seeks an extension of time in which to bring its inadmissibility motion, 
submitting that the complexity of the matter constitutes “exceptional circumstances” 
justifying the bringing of the motion outside of the 30-day time limit provided for in Rule 
XIV. 

 

21.  The Tribunal is concerned about the Bank’s failure to comply with the Rules of Procedure 
in this case. The basis for the Bank’s inadmissibility motion is that the Staff Appeals 
Committee has not yet completed its handling of this case, with the result that the 
Applicant has failed to exhaust his internal remedies. The Bank has, however, been in 
possession of the Report of the Staff Appeals Committee since the commencement of this 
application, and was, therefore, in possession of all of the necessary facts required to 
bring its inadmissibility motion within the 30-day period provided for in Rule XIV (1) of the 
Tribunal’s Rules of Procedure. 

 

22.  That said, it is obvious on the face of the Report of the Staff Appeals Committee 
(particularly paragraphs 39 and 40) that the Staff Appeals Committee has not as yet 
completed the task assigned to it. It is, moreover, clear that the Staff Appeals Committee 
was of the view that it needed to obtain evidence from Tunisie Telecom before it could 
make any finding regarding the use of the Applicant’s Tunisian SIM card. 

 

23.  It is clearly in the interests of justice, for both the Applicant and for the Bank, that any 
decision regarding the use of the Applicant’s SIM card and the responsibility for the 
outstanding telephone charges be made on the basis of as complete a record as is 

                                                           
1 Amerasinghe, CF. The Law of the International Civil Service. Volume 1, 1994, Oxford Clarendon Press, pages 217-
218, 219-221. 
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possible. Consequently, the Tribunal exercises its discretion to order that this matter be 
remitted to the Staff Appeals Committee for further investigation. The Tribunal’s order is 
made without prejudice to the Applicant’s right to bring this application back on for 
hearing once the Staff Appeals Committee has completed its task.  

 

24.  The Tribunal is, however, concerned about the delays in this matter. Therefore, in the 
event that the Staff Appeals Committee has not completed its process in this matter by 
December 15, 2017, the Applicant will be at liberty to reactivate this application so that it 
may be heard at the next sitting of the Tribunal in January of 2018. 

 

VI. The Decision 
 

25.  The Tribunal therefore orders that: 
 

1. This application is remitted back to the Staff Appeals Committee so that it may 
complete its process in this matter; 
 

2. This Order is made without prejudice to the right of the Applicant to bring this 
application back on for hearing once the Staff Appeals Committee has completed 
its task; and  
 

3. In the event that the Staff Appeals Committee has not completed its process in 
this matter by December 15, 2017, the Applicant will be at liberty to reactivate 
this application so that it may be heard at the next sitting of the Tribunal in 
January of 2018. 
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