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I. THE FACTS 

 

1. The Applicant, Mr. Afolabi Alphonse OLONI, joined the services of the African 
Development Bank (hereinafter called “the Bank”) on 2 November 1976 as a 
receptionist on Grade G1 scale 4.  On 27 July 1977, he was transferred to the 
stock management section of the canteen and pharmaceutical products.  In 1983, 
in addition to his duties as stock controller beverages, he was put in charge of the 
section responsible for spare parts. On 14 February 1996 he was promoted to the 
post of stocks controller.  On 3 February 1997, he was given the charge of 
reception of all orders and management of the spare parts store as well as that of 
beverages. 

 
2. A Bank audit conducted on 21 October 1998, revealed that a large amount of 

paper from the stocks, that the Bank had received in August 1998 in two (2) 
containers had disappeared and could not be accounted for either through the 
records of exit of inventories for use at Headquarters or otherwise.  

 
3. An investigation was opened.  According to the observations of the Internal Audit 

Department (AUDT), the said losses were estimated at five thousand six hundred 
and five (5,605) reams of paper.  An inspection of the warehouse by the Bank 
services and subsequently, by officers from the Criminal Investigation Department 
and the expert designated by the Bank’s insurer found no traces of breaking and 
entering.  Furthermore, it was discovered that reams of paper of the same quality 
as those supplied to the Bank were openly sold in the Plateau market in Abidjan. 
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4.  The Ivorian police then arrested some of the suspects selling these reams of 
paper in the market.  After, cross-examination, the police confirmed that theft had 
been committed with the complicity of some members of Bank staff.  The Ivorian 
authorities then made a request for the lifting of immunity of four (4) staff members, 
including the Applicant, so as to carry on with the investigation. 

 
5. The Bank thought it prudent and in the very interest of the suspects to carry out its 

own internal investigations, before lifting the immunity of these persons.  In this 
regard, on 18 November 1986, a Commission of Inquiry, comprising senior Bank 
officials, a legal counselor, and a private investigator hired by the Bank, questioned 
the staff members concerned, including the Applicant, so as to determine whether 
they were able to provide useful information that would shed some light on the 
disappearance of the reams of paper as well as on their activities. 

 
6. In the light of the findings of this inquiry, the persons concerned were suspended 

without salary on 25 November 1998, pending an additional regular internal 
procedure, the Bank taking advantage for these purposes, of paragraph 9.1 (a) of 
Administrative Memorandum No. 02-83 dated 30 November 1983.  Their 
immunities which barred all criminal investigations in Cote d’Ivoire, were lifted so as 
to enable the police of the host country to carry out its investigations without let or 
hinder, as had been previously requested. 

 
7.  Furthermore, the matter had been sent to the Disciplinary Committee by letter 

dated 28 January 1999, the Applicant was summoned before this Committee.  
Hearing took place from 15 to 18 February 1999.  The findings in this report were 
not disclosed to the Applicant. 

 
8. Nonetheless, the findings were definitely in favour of the three (3) staff members 

including the Applicant who, at the time, was working in the stores.  Word for word, 
the Disciplinary Committee stated: 

 
“The Disciplinary Committee was unable to establish negligence leading to, 
or culpability or involvement in, the theft of the paper on the part of any of the 
three staff members.  The Disciplinary Committee concludes, therefore, that 
the charges brought against the staff members cannot be sustained on the 
basis of the evidence before it, and recommends that the charges should not 
stand”. 

 
9. Notwithstanding this evaluation, clearing the Applicant from any suspicion, the 

latter was informed by letter dated 20 May 1999 that he had been dismissed for 
poor performance as from 26 April 1999.  To justify this decision, the Bank cited the 
provision stated in article 6.11.11 (ii) of the Staff Rules and Regulations, pointing 
out that it (the Bank) took into consideration not only the report of the Commission 
of Enquiry but also an Audit Report (ADB/BD/IF/96/261) produced in 1996. 

 
10. On 29 July 1999, the Applicant referred the matter to the Administrative Tribunal by 

contesting the Bank’s letter of dismissal of 20 May 1999.  The other two (2) 
member of staff, who had also been dismissed at the same time as the Applicant 
also appealed to the Tribunal.  The Applicant’s Request was submitted to the 
Bank’s General Counsel on 2 August 1999. 
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11. The following day (3 August 1999), the Applicant signed a “discharge document” 
the purpose of which was to clarify the juridical relationship between the parties.  
According to the dismissal letter, the act of signing this document would mean  “the 
immediate payment of your termination benefits”.  The principal clause of the 
document signed by the Applicant on 3 August 1999 stated the following: 

 
“I fully understand that this payment constitutes the final and integral 
payment and by accepting I discharge the African Development Bank of all 
obligations that I would or could assert against it by virtue of any additional 
claims or any connected dispute related to the interpretation and/or 
application of the clauses of my appointment contract, on the date of the 
present acceptance or at any other subsequent date. 

 
No mention was made of this filing of appeal, that had already been submitted to 
the Tribunal. 

 
12. The Bank then proceeded with the payment to the Applicant of all salaries and 

benefits relating to the period of suspension covering 25 November 1998 to 25 
April, as well as all termination benefits, owed to the Applicant by virtue of article 
6.12.4 of the Staff Regulations.  

 
13. Given the similar nature of the three (3) Applications, the Tribunal decided to join 

them together and consider them as one and only application.  In its judgement 
rendered on 14 December 1999, the Tribunal rejected the Applications as 
inadmissible for the time being as the applicants had failed to use all the 
administrative recourses offered by the Bank. 

 
14. Consequently, by letter of 30 December 1999 sent to the Bank, the Applicant 

presented a request for a review of the decision to dismiss.  He asserted that this 
decision was unjust and should thus be withdrawn.  This application however 
received no response. Confronted with this silence, the Applicant filed appeal no. 
144 before the Staff Appeals Committee. 

 
15. By letter dated 10 May 2001, the Secretary of the Staff Appeals Committee 

informed the Applicant, of the submission to the Appeals Secretariat of an 
Application “for the re-opening of (his) appeal file”.  On 16 May 2001, the Applicant 
responded to the Secretary of the Staff Appeals Committee, reminding him of the 
fact that the Appeals Committee had examined appeal No. 144 during its sitting on 
16 and 19 December 2000, and on 16 February 2001 transmitted its report to the 
ADB President, and was thus opposed to the re-opening of the file.  The Applicant, 
at the end of its letter of 16 May 2001 stated: 

 
“In conclusion, the request for a re-opening was made not only after the 
report of the Staff Appeals Committee, but after a period of sixty (60) days 
granted to the President to take a decision and should therefore be rejected. 
 
Finally, the Appeals Committee cannot in law refer to this request for re-
opening to which I am strongly opposed”. 
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II. ARGUMENTS PUT FORWARD BY BOTH PARTIIES 
 
16. The Applicant, who himself introduced his Application, blames the Bank for a 

number of constant and corroborating facts that have caused him moral and 
financial damage by citing first and foremost to the abuse of power as illustrated by 
the absence of real and serious grounds given that the matter concerns dismissal, 
the causes of which are far removed from the grounds of poor performance but 
related to the suspicions of involvement in a case of theft of 6105 reams of paper. 

 
17. According to the Applicant, the erroneous and fallacious grounds for dismissal for 

poor performance is the result of the fact that during his 23 years of service, he has 
never been the subject of any disciplinary measures and all his evaluation reports 
established between 1990 and 1995 portray an excellent appreciation of his 
performance.  The Bank therefore deviated from the applicable rules of procedure 
by basing its arguments on the last evaluation carried out in 1998 which he did not 
receive. 

 
18. The Applicant drew attention particularly to the fact that “neither the various 

inquiries by the Bank, neither the police investigation, nor the Disciplinary 
Committee to which he was summoned for theft were able to establish his 
involvement in the alleged theft”.  

 
19. The Bank had failed to deal with the substance of the matter but rather cited a 

motion of inadmissibility. 
 
III. MOTION TO DISMISS  (MOTION OF INADMISSIBILITY) 
 
20. In reality, in its response, the Bank stated that the Application was inadmissible.  

Referring to the renunciation clause contained in the discharge document signed 
by the Applicant on 3 August 1999, the Bank confirms that this clause, according to 
the jurisprudence of the Administrative Tribunal, bars all access to jurisdictional 
means of redress. 

 
21. The Applicant is opposed to the ways and means used by the Respondent.  He 

affirms that the motion to dismiss brought forward by the Bank was late, and as it 
existed already at the time of preliminary examination of the grounds by the 
Tribunal, it should have been raised at that time.  The judgement rendered by the 
Tribunal on 14 December 1999 had stated that means of redress were 
inadmissible “for the moment” pending that all rights of recourse be fully exhausted 
by the applicants.  This decision was final and binding. 

 
22. The discharge document signed by the Applicant was not done of his own volition, 

but forced by the Bank.  In order to acquire his entitlements, the Applicant was 
maliciously led to sign the form provided by the Bank. 

 
23. In conclusion, the claims put forward were not included in the discharge document.  

Renunciation concerned any other additional claims or difference relative to the 
interpretation and/or application of the clauses of the Applicant’s contract with the 
Bank.  However the crux of the claims made by the Applicant concern damage 
caused consecutive to the accusation of theft against him and the exclusion of 
compensation for the absence of any reasonable grounds to dismiss. 
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IV. DEMANDS FROM THE PARTIES 
 
24. The Applicant, having recruited the services of a Consultant at the sitting in July 

2002, demands: 
 

1) the rejection of the motion to dismiss brought forward by the Respondent 
and examination of the Application in its substance 

 
2) payment of the following amounts as compensation for damage: 

 
Average monthly salary of 577,588 x 2 = CFAF 1,155,176 

• Compensation for abuse of power in the decision to dismiss: 
 

The absence of grounds or the substitution of a cause by another is equal to 
unfounded dismissal, in which case the Applicant is entitled to compensation 
for damage in the following amounts: 
1,155,176 x 36 = CFAF 41,586,336 
 

• Compensation for refusal to respond to the findings and recommendations of 
the Appeals Committee: 

 
The view of the foregoing the Bank has grossly erred by refusing to apply the 
findings and recommendations of the Appeals Committee and persevered in 
the denial of justice as had been observed by the Committee: 
1,155,176 x 24 = CFAF 27,724,224 

 

• Compensation for moral damage 
 

After serving the Bank for 23 years, he was to suffer the humiliation of 
accusation for theft, and treated by his former colleagues as if he was 
plague-stricken. 
 
His honour, dignity and integrity were reduced to cinder and his reputation 
asunder.  His reputation was definitively tarnished by the machinations of the 
Bank who thought it right to disclose what in fact were vague suspicions and 
refused to publicly acknowledge its misdoings:  
 1,155,176 x 36 = CFAF 41,586,336 

 

• Compensation for financial damage: 
 

The Bank’s attitude has deprived the Applicant of the salary of a honest 
worker for six months, who was thus constrained to find, under difficult 
conditions, ways and means to meet the needs of his family.  He was 
compelled to borrow in order to survive and meet his marital and family 
obligations.  It can be said that this prejudice does in fact not exist since the 
Bank consented to pay all monies due six months later.  The prejudice in 
question results from the retention without grounds for several months of his 
emoluments and all sorts of economic difficulties caused by this situation. 
1,155,176 x 24 = CFAF 27,724,224 
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• Demand for return air-tickets for Applicant and his family 
 

By virtue of the international contract binding him with the ADB the Applicant 
is entitled to return air-tickets Abidjan-Cotonou for himself and his family 
comprising six persons. 
 
Corresponding to 6 one-way tickets for himself, his wife and six (6) children 
(2 of whom are under 12 years) or their value in CFA Francs. 
 

• Demand for travel costs for Applicant and his family 
 

By virtue of the international contract binding him with the ADB, the Applicant 
is entitled to costs for the shipment of his belongings from Abidjan to 
Cotonou for himself and his family.  Corresponding to a 20 feet container or 
its value in CFA Francs. 
 

• Leave 
 

By letter of 20 May 1999, CHRM agreed that the ADB was owing the 
Applicant 85 days leave: 
1,155,176 x 85/30  = CFAF 3,272,986 

 

• Repayment of application costs 
 

Finally, the Applicant demands that the Tribunal should permit him to benefit 
from the provisions of article 9.4 of the Statutes of the Administrative 
Tribunal, by repaying to him the total sum of One million, one hundred 
thousand francs (1,100,000) corresponding to fees paid to his Counsel at the 
sittings of the Tribunal in 1999 and that of the Appeals Committee as well as 
assistance during the present procedure and repayment of secretariat costs. 
 
The sum of 1,100,000 is broken down as follows: 
   Fees for Counsel = CFAF 850,000 
   Costs   = CFAF 250,000 
 
Total  = CFAF 1,100,000 

 
25. The Respondent demands: 

 
   That the application be declared inadmissible. 
 

V. THE LAW 
 

26. The duty falls on the Tribunal to first and foremost appreciate the motion of 
admissibility brought forward by the Respondent.  Although the Respondent refers 
to a “motion of inadmissibility” that it is striving to differentiate from a motion to 
dismiss, this it plainly a motion to dismiss.  According to the Tribunal’s Rules of 
Procedure, the Bank can only refuse the examination of a case in its substance 
through a motion to dismiss (article XIV). 
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27. Pursuant to this provision, the Respondent can within a period of thirty (30) days 
after receipt of the application submit a demand raising a motion of inadmissibility.  
The Application was received by the Tribunal on 11 July 2001 and the Bank’s 
Response on 13 September 2001.  Consequently, the conditions required by article 
XIV are not met.  However, the Tribunal will not base its decision on going beyond 
the prescribed time, as this default in procedure has not been raised by the 
Applicant. 

 
28. Nonetheless, in these circumstances, the motion to dismiss should be rejected.  At 

the introduction of the first Application, in the said dispute between the Applicant 
and the Bank, the latter had brought to the fore the fact that the Applicant had 
failed to use all the internal administrative means of redress provided by the Bank, 
which prerequisites that should have enabled him to claim the Tribunal’s protection.  
In complying with this motion to dismiss and by deciding that the Applicant was 
entitled to a recourse to legal proceedings only after exhausting all internal means 
of redress provided by the Bank, the Tribunal decision which was final and binding 
was that the Applicant could appeal on a point of law against the decision to 
dismiss dated 20 March 1999 according to the conditions laid down by the 
judgement.  The Tribunal could have acted in bad faith had it referred the Applicant 
to the Bank, in that the efforts made by him to act according to rule were doomed 
to failure and thus undertaken for nothing. 

 
29. In truth, this effect of preclusion would have been without consequence on the 

pleas derived from the events that took place after the passing of judgement by the 
Tribunal on 14 December 1999 or during the previous hearing.  But the plea put 
forward by the Bank for the first time in its response dated 17 September 2001, had 
been previously made.  The Bank had all latitude to bring it forward.  This omission 
could not be corrected after the pronouncement of judgement on 14 December 
1999, which led to a situation of legitimate trust in the benefit of the Applicant. 

 
30. Furthermore, the Tribunal observes that the discharge document was signed by the 

Applicant and presented to the Bank after introduction of his Application.  This 
Application was registered on 29 July 1999 by the Tribunal and transmitted on 2 
August 1999 to the Bank’s General Counsel.  At the signing of the discharge 
document by the Applicant, the Bank as an institution, was cognizant of the fact 
that the case was before the Tribunal.   However, it refrained from pointing out to 
the Applicant that he would probably be forced to withdraw his Application.  The 
Bank was even present at the Staff Appeals Committee following the 
pronouncement of the first judgement by the Tribunal.  It was only at the end of this 
procedure that he found out that the discharge document could be an obstacle to 
the pursuance of his rights by the Applicant.  Therefore, firstly, the Bank did not 
interpret the discharge document in the present way and manner by bringing 
forward the motion of inadmissibility. 

 
31. In view of the foregoing, the Tribunal is not in any way bound to decide definitively 

whether it is legitimate to demand for any reason whatsoever a staff member 
leaving the services of the Bank, to sign a discharge document to obtain what is 
rightfully his own. During these audiences the Respondent observed that the 
applicable law concerning administrative tribunals was couched in the decision of 
the World Bank Administrative Tribunal.  In this judgement (paragraph 26) it is 
clearly stated that a consensual settlement permitting the exception of jurisdictional 
recourse, can be justified as a compromise settlement where each of the parties 
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agrees to make a few concessions.  In this case however, it was a question of the 
Applicant obtaining from the Bank what was rightfully his.  The Bank made no 
concessions in this regard.  There is therefore no stated reason for the Applicant to 
grant the Respondent special favours (renunciation of all claims and even the 
defense by law of such claims). 

 
32. The right to defend his rights is one acknowledged by the Staff Regulations for 

each staff member of the Bank.  It is thus not permitted for the Bank to demand its 
employees, without any specified reasons, to renounce a right when they leave the 
Bank’s services. 

 
33. It is true that in the cases of Barry (judgement of 17 December 1999, Judgements 

– 1999-2001 page 17) and Iheme (judgement of 24 November – 2000, page 55) 
the Tribunal acknowledged the full validity of certain transactions relating to the 
definitive financial settlement in controversial situations concerning the departure of 
a member of staff.  In the Iheme case, the text was identical to the text used by the 
Bank in similar cases.  All the same, judgements should be seen in their specific 
context.  In either or these cases, the applicants had been accused of serious 
offences in the accomplishment of their statutory duties towards the Bank.  It was 
therefore doubtful to know whether they were entitled to any compensation for 
separation from service.  Inspite of its recommendation to maintain the dismissal of 
the applicants, the Staff Appeals Committee had recommended, on one hand to 
mitigate the effects of this act through the provision of some financial benefits.  In 
complying with these recommendations, the Bank has shown remarkable 
generosity.  On the other hand, the Bank could have demanded that the interested 
parties renounce all claims that they felt they were entitled to.  By this practice each 
member of staff leaving the Bank is required to sign a discharge document, already 
prepared, which on the contrary is not a condition stated in the Staff Regulations. 

 
VI. THE DECISION 
 

1) The motion to discuss raised by the Bank in its Response of 13 
September 2001 is rejected. 

 
2) The Tribunal sets the prescribed period for the deposit of written 

statements by the parties concerned as follows: 
 

a. The Respondent may deposit its Rejoinder on the main issues of 
the dispute by 20 September 2002 

 
b. The Respondent may deposit a Rejoinder by 20 October 2002 

 
c. The Applicant may deposit a Rejoinder by 20 November 2002 

 



 9 

3) The Tribunal reserves its decision on the expenses incurred by the 
parties up to the pronouncement of its judgement on the merits of the 
case. 
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