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I THE RELEVANT FACTS 
 
1. Mr. A. M. B., the Applicant, a national of Guinea, entered the service of the African 

Development Bank (ADB, or the Bank) on 1 September 1977, as an Associate Finance 
Officer (Grade P2), on the basis of a fixed-term contract that was repeatedly renewed.   

 
2. The holder of a doctorate in Economics from the University of Paris I, Sorbonne (France) 

and a “Certified Public Accountant” diploma awarded by George Washington University 
(United States of America), he was promoted to Finance Officer (Grade P3) in 1979,and 
then appointed Accounting Section Head (grade P4) in 1983 and Principal Disbursement 
Officer (Grade P5) in 1990. 

 
3. From 1993, he occupied the positions of Senior Financial Analyst (grade MS-5 or PL-5) in 

the Operations-North, Central Programmes and West Programmes Departments. His 
performance evaluation reports showed his services to be fully satisfactory, further 
confirmed by his being granted permanent career status on 4 November 1991.  
 

4. In October 1986, he went on secondment to the World Bank for a period of two years. On 
1 October 1998, he requested to be released for a further period of two years, starting 1 
November 1998, for secondment to the Islamic Development Bank (hereafter referred to 
as IBD), so as to participate in the technical assistance being offered by the institution to 
the Central Bank of Guinea.  
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5. On 30 October 1998, the Applicant received a memorandum from his Director, Mr. Afrika, 

informing him that he found his performance “highly unsatisfactory”.  On 19 November 
1998, the Applicant replied to Mr. Afrika’s criticisms in a detailed memorandum supported 
with numerous documents. In the introductory part of the memorandum, the Applicant 
questioned the reasons for his Director’s attitude, considering that he either had not been 
“well informed” or was pursuing a “hidden agenda”.  
 

6. The Administration did not reply to this memorandum.  
 
7. On 10 November 1998, having received no reply to his request for secondment to IDB, the 

Applicant submitted a request to be placed in non-active status for one year, with effect 
from 10 December 1998. 

 
8. On 12 and 17 November 1998, respectively, the Director of the Human Resource 

Management Department informed the Applicant of the refusal of his request for 
secondment and acceptance of his request to be placed in non-active status.  

 
9. On 24 November 1998, the Applicant requested that his secondment be approved 

retroactively and thus replace the non-active status granted. On 21 December 1998, the 
Director of the Human Resources Department informed the Applicant that his non-active 
status would start from 27 January 1999.  

 
10. On 29 January 1999 (realizing that he would be unable to meet the obligation imposed on 

him to pay up all his outstanding debts to the Bank, before he could be effectively placed 
on non-active status, and since, as he indicated, both IDB and the Governor of the Central 
Bank of Guinea would be sending the Bank the necessary requests for his secondment), 
the Applicant requested the Director of the Human Resources Department to suspend the 
approval of his request to be placed in non-active status. 

 
11. The Applicant continued to work at the Bank until 22 February 1999, the date on which, 

during a discussion, two officers of the Human Resources Department requested him to 
stop work, which he did the following day, 23 February 1999. The import of the 
discussions, particularly the postponement of the start of the Applicant’s non–active status 
period to 2 February 1999, was reflected in a memorandum from the Director of the 
Human Resources Department, dated 31 March 1999   

 
12. On 16 March 1999, the Guinean Minister of Planning and Cooperation wrote to the 

President of the ADB group to confirm the Applicant’s request for secondment to the 
Central Bank of Guinea for a period of 12 months. On 21 April 1999, the President of the 
Bank Group replied to the Guinean Minister that the Applicant could not be granted 
secondment twice and justified the non-active status granted the Applicant for one year, 
from 2 February 1999 to 2 February 2000.  
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13. On 24 December 1999, towards the end of his non-active status period, the Applicant 

informed the Bank that he wished to be reinstated in the Bank, indicating that he was 
willing to take up his former position of Financial Analyst in OCDW Department, which had 
remained vacant.   

 
14. On 18 January 2000, the Applicant received in Conakry a letter from the Bank dated 27 

December 1999, informing him that the institution had not been able to identify a position 
corresponding to his skills so as to reinstate him, and that he would therefore be paid the 
benefits provided for in the Bank Rules and Regulations, namely a resettlement allowance 
equivalent to three months’ salary. The Applicant requested the Bank to review its decision 
and reinstate him, or, failing that, to pay him the entitlements due to him, following 
termination of service initiated by the employer.  

 
15. Not having received any reply to his request for reinstatement, the Applicant on 22 August 

2000 referred the matter to the Staff Appeals Committee.  He requested this Committee to 
note that he had been on secondment for a period expiring 31 January 2000 and to order 
his reinstatement in his previous grade and functions, with effect from 1 February 2000.   

 
16. In its report of 10 July 2001, the Appeals Committee concluded that the Applicant had 

indeed been in non-active status, for personal reasons.  His claim that he had been on 
secondment was baseless.  The Applicant was therefore only entitled to three (3) months 
salary for resettlement. 

 
17. Moreover, the Appeals Committee noted that the Bank had taken all necessary steps for 

the Applicant's reinstatement, however it had not been possible to find an appropriate 
position for him. The Appeals Committee further observed that “it had been impossible to 
grant the Applicant’s reinstatement request, not because the position of Financial Analyst 
was not vacant, but rather because of his past performances». 

 
18. In sum, the Appeals Committee did not uphold the Applicant’s request. It limited itself to 

recommending that, given the Applicant’s long service, the President of the Bank could, at 
his discretion, “authorize payment to the Applicant of an amount in addition to what he has 
already received.» 

 
19. By a letter dated 2 August 2001, the Bank informed the Applicant that it had endorsed the 

Appeals Committee’s recommendations, with the exception of that to the effect that the 
Applicant could receive additional payment with the President’s approval. 

 
20. By an application filed with the Administrative Tribunal on 30 October 2001, the Applicant 

sought relief against this decision. Since the application contained certain flaws, it was 
returned to him to enable him, within a period of 30 days, to see to the necessary additions 
and corrections.  The Applicant respected this time limit. 
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III. SUBMISSIONS OF THE PARTIES 

 
21. The Applicant observes that, in exercising its discretionary powers, the Bank is required to 

abide by the principle of good faith, that it must take decisions in accordance with lawful 
procedures, and that it must follow the rules it has itself laid down. Under the 
circumstances, the procedure was seriously flawed since the Bank had based its decision 
on the purported lack of vacancies, whereas, not only had his former position been vacant, 
but there had been other vacancies. The Bank had therefore not taken the appropriate 
care to examine all the possibilities of reinstatement of the Applicant.  This, to his mind, 
was solely due to the Bank’s rapid rejection of his request for reinstatement, by its letter of 
27 December, only three days after it had received the request (24 December 1999).  In 
addition, the Respondent had disregarded the priority that should have been given to the 
request made by the Applicant who, despite his non-active status, remained in the Bank’s 
service. 

 
22. Furthermore, the Applicant holds that the Bank had gone beyond its discretionary powers, 

to the extent that the grounds for refusal of the reinstatement lay in the Applicant’s 
purportedly poor performance. The Applicant had always received excellent assessments.  
In any case, the Bank did not have the right to just get rid of him in an indirect and veiled 
manner, without granting him all opportunities to defend himself in accordance with the 
Staff Rules and the general rules governing the international civil service. All these factors 
proved that the Bank had the intention of ensuring his separation and it rather did 
everything to prevent him from being reinstated in the Bank.  There had thus been misuse 
of authority.   

 
23. In his reply, the Applicant stressed that Staff Regulation 6.9.2 referred to should be 

understood in the sense of an obligation on the Bank’s part to reinstate a staff member 
who completes his/her period of non-active status.  Though the text states that in such 
cases the staff member «may » be reintegrated for active service, the Bank is required to 
take a decision to that end. The Applicant affirms that the new position of Principal 
Financial Analyst, which was graded PL 4 – thus at a level higher than his position - 
«strangely» resembled the position he had occupied prior to his being placed in non-active 
status.  It was in fact basically identical to this former position.  He himself had, in August 
1998, requested that the position be reclassified at PL 4, and that request had been 
pending at the time of his departure. 

 
24. In that context, the Applicant produced a transcript of correspondence between different 

Bank units on 21 November 1999. According to this document, the Head of OCDW 
Department had been asked if he would wish to use the services of the Applicant, were he 
to return to the Bank, and the answer was negative.  The Applicant concludes from this 
document that his former position was in fact vacant in December 1999, but for unavowed 
reasons there were certain reservations concerning him, which constitute clearly unlawful 
grounds. 
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25. The Applicant further submits that, three months prior to the end of his period of non-active 

status, there were three other PL5 positions within the Bank, specifically: 
one position for “Senior Financial Analyst”, 
one position for “Senior Finance Officer (Capital Markets)”, 
and one position for “Senior Cooperation Officer”. 

 
26. The Applicant requests the Tribunal to: 
 

1) declare itself competent to hear the case; 
2) consider this application admissible; 
3) set aside the challenged decision, and draw the appropriate legal consequences, 

in particular: 
 

a) order the Bank to reinstate the Applicant, with effect from February 2000; 
b) or, failing that, order the Bank to pay the Applicant an amount equivalent 

to five (5) years of the last annual salary he received.  
 
 Furthermore, he requests reimbursement of the cost of his defense. 
 

 27. The Respondent rejects the Applicant’s arguments. It affirms that, according to the Staff 
Regulations, a staff member granted non–active status is not automatically entitled to 
reinstatement in the Bank. In such cases, the Administration proceeds in two stages.  
Firstly it should determine whether a suitable position exists. If yes, a discretionary 
decision must be taken as the second step.   

 
28. Concretely, concerning the Applicant’s request for reinstatement, the Bank affirms that the 

PL4 position that the Applicant argues was vacant at the time of the adverse decision 
taken by the Bank was not the same as the Applicant’s former position. The Respondent 
was entitled to the view that a person performing functions at level PL5 was not suitable to 
carry out the tasks of a higher position. In that regard, it was free to take into account the 
Applicant’s performance, and his work had not always been favorably evaluated.  Even at 
the time of his transfer to OCDW, in April 1997, he had been notified that he needed to 
improve the quality of his work, since his performance during 1996 had been rated 
«unsatisfactory». 

 
29. The Respondent therefore requested the Tribunal to reject the Application of 2001/07. 
 
 
III. THE PROCEDURE 

 
30. The oral proceedings took place on 11, 12 and 15 December 2003. 
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IV. THE LAW 

 
31. The Respondent did not raise any preliminary objection regarding the admissibility of the 

Application. It had been submitted within the time frame stipulated in the Tribunal Statutes 
and Rules of Procedure. 

 
 
32. It is Staff Regulation 6.9.2 that governs situations in which, towards the end of a period of 

non-active status, a staff member submits a request to resume active service in the Bank. 
In the specific case of the Applicant, where non-active status was granted for personal 
reasons, to enable him take up an appointment with the Islamic Development Bank, the 
rule applicable is found in the last sentence of this Article, as follows: 

 
“A staff member placed in non-active status under Regulations 6.9.1 (iii) may be reinstated 
subject to the availability of posts and to the conditions prescribed in the Staff Rules” 

 
33. Analysis of this text reveals its specific structure. First of all, there must be a position 

available. In that case, the Bank “may” reinstate the staff member who has so requested. 
The operative word, «may», is the source of the Bank’s discretionary power in this regard.   

 
34. However, this power must be narrowly circumscribed; it cannot be as broad as in the case 

of the recruitment of a candidate seeking a position within the Bank.  A staff member on 
non–active status maintains his/her ties to the Bank. The term «non-active status», as 
defined in the English version of the Staff Rules, is therefore apt. Generally speaking, the 
Bank has the duty to protect its staff members, be they in active or non-active status (Staff 
Regulation 3.12). Therefore the Bank must make every effort to reinstate a staff member 
whose period of non-active status is ending. 

 
35. It should also be stressed that non-active status is a major instrument of the Bank’s staff 

policy. Regulation 6.9 brings a degree of flexibility that can serve a very broad range of 
interests. To cite just two examples: a staff member can have the opportunity, based on 
this provision, to attend to personal crisis situations (e.g., assistance to a sick family 
member). Also, study leave can be granted for the benefit, not only of staff members 
wishing to improve their qualifications, but also of the Bank, which ends up with better-
qualified staff.  If, at the end of a period of non-active status, the persons concerned found 
themselves subject to limitless discretion on the part of the Bank, no staff member would 
reasonably expose him/herself to the risks of non-active status, and the non-active status 
would thus lose its real significance. 

 
36. It is in light of such considerations that the grievances submitted by the Applicant must be 

considered. As confirmed during the proceedings, there were four positions to be 
considered in the context of the Applicant’s reinstatement: 
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the position of “Principal Financial Analyst, PL 4, in OCDW.6; 
the position of “Senior Financial Analyst”, PL 5, in OCDC.4; 
the position of “Senior Finance Officer, in FTRY 5; 
the position of “Senior Cooperation Officer”, PL 5, OCPU. 
 

37. During the oral proceedings, the Bank was able to demonstrate that the Applicant did not 
have the required qualifications and especially the necessary experience to effectively 
accomplish the tasks entailed by the last two of these positions. The Applicant is a 
Financial Analyst. He has not even claimed that has adequate expertise in capital market 
transactions, or possesses sufficient skills for the cooperation sector.   

 
38. As for the position of Senior Financial Analyst, PL 5, in OCDC.4, the Bank succeeded in 

proving during the proceedings that this position was not available at the time the Applicant 
made his request for reinstatement (24 December 1999). It is true that technically this 
position remained vacant in the month of December 1999.  However, the procedure for 
filling it had started back in April 1999. Following the screening of the candidatures 
received and the short-listing of the best-qualified, individual interviews were held on 10 
December 1999. Based on these interviews, a candidate was selected and, by a letter 
dated 19 January 2000, offered the position by the Bank, prior to the end of the Applicant’s 
period of non-active status. The Tribunal considers that the Bank was not required to 
terminate or suspend the ongoing procedure to take account of the Applicant’s interest in 
being assigned a position corresponding to his qualifications.  

 
39. The position of Principal Financial Analyst, PL 4, in OCDS and OCDW Department, was 

still vacant at the time the Applicant notified the Bank of his desire to be reinstated.  
According to the Applicant, this position was none other than his former position that the 
Bank had upgraded during his absence, however without changing the fundamental tasks 
and responsibilities entailed. In the Bank’s view, this position as reclassified, on the 
contrary, entailed a higher level of institutional responsibility. The Bank could therefore 
legitimately take into account the Applicant’s professional performance, since staff being 
reinstated are not entitled to promotion to a higher position. 

 
40. In principle, the Tribunal shares the Bank’s view. However, it would stress that the staff 

members enjoy some degree of job security.  For that reason, in the event of termination of 
service on the Bank’s initiative, they are entitled to some indemnity, as provided under 
Staff Regulation 6.12.4, unless they have committed serious misconduct or are under 
disciplinary sanction. Contrary to this rule of principle, the new Staff Rules that entered into 
force on 3 May 2000, therefore after the refusal of the Applicant’s reinstatement, stipulate 
that a staff member who is not reinstated in the active service of the Bank upon the expiry 
of a period of non-active status, shall receive only three (3) months’ salary by way of 
resettlement costs (Rule 610. 03 (b)). 
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41. It is evident that the Bank sought to apply this new rule to the detriment of the Applicant. 

The Tribunal cannot accept such advance application of a rule that seriously affects the 
staff member concerned. It believes that this denial of the Applicant’s reinstatement is 
tantamount to dismissal. Therefore, the Bank is obliged to pay him the termination benefits 
provided in Staff Regulation 6.12.4.  

 
 
V. DECISION 

 
42. In view of the foregoing, the Tribunal rules: 
 

1) that the Bank’s decision of 27 December 1999, denying the Applicant’s 
request for reinstatement in the Bank, is confirmed; 

2) that the Bank shall pay the Applicant the regulatory termination benefits 
calculated as prescribed under Staff Regulation 6.12.4. The resettlement 
allowance previously paid shall be deducted from this amount; 

 3) that the legal costs incurred by the Applicant shall be borne by the Bank, in the 
amount of Four thousand United States Dollars ($4,000); 

  4)       that the Applicant’s other requests and claims are dismissed. 
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