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I. THE FACTS 

 

1. Mr. C. G. S., Applicant, was recruited by the Bank on 1 July 1992. He acceded to permanent 

career status with effect from 1 December 1994. At the time the decision being challenged was 
taken, he was Senior Communication Officer in the Internal and External Communication 

Division of the Secretariat General of the African Development Bank. 

 

2. The social benefits granted by the ADB to its staff include education allowances to enable them 

to cover the education expenses of their eligible dependent children. The rules governing 

education allowances are defined in Executive Instruction No. EI 003/91 concerning the staff 

education allowances system. The Instruction entered into force in 1991, and was amended in the 
Staff Rules promulgated by the President of the Bank on 3 May 2000. 
  

3. In July 2000, the Applicant submitted to the competent ADB services (CHRM) an application for 
payment of education expenses for his son, P. C., enrolled in the University of New Orleans in 
the United States for the 2000/2001 academic year. Attached to the application was a pro forma 
invoice issued by the Accounting Department of the University, estimating the overall expenses 
at US$ 19,736. The amount also included expenses relating to accommodation, subsistence, 
transport and school books. 
 

4. The Bank then issued, in the name of the University, a cheque for US$ 14,082 representing 75% 
of the expenses, the Bank’s contribution. The cheque was sent on 3 August 2000 to the 
Accounting Department of the University. On 27 August 2000, the Applicant’s son was arrested 
by the Police for rape attempt. Released on bail in September 2000, he was judged and sentenced 
in May 2001, and finally expelled from the United States to Zambia in September 2001. 
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5. From July to November 2002, the Respondent ordered an audit of the management of education 
benefits for the 2000/2001 academic year. It was discovered, according to information from the 
University of New Orleans, that P. C. did not attend classes in 2000/2001 and that the education 
grant had been refunded to him by the University. The Audit Report was communicated by 
memorandum of 3 July 2003 to the Applicant, who gave explanations, indicating, in particular, 
that he was unaware of the fact that his son had not attended courses regularly.  
 

6. The Respondent deemed the explanations unsatisfactory, and was of the opinion that the 
Applicant was guilty of serious misconduct. After notification of these charges on 13 October 
2003, further explanations by the Applicant on 29 October 2003 were also deemed unsatisfactory 
by the Respondent. 

 
7. Consequently, the Respondent summarily dismissed the Applicant by letter dated 21 January 

2004, on grounds that "his conduct constitutes an abuse of the Bank’s education benefits and 

does not befit his status as an employee of an international institution." On 27 January 2004, the 
Applicant submitted a letter to the Vice-President for Corporate Management requesting an 
administrative review of the summary dismissal decision. On 27 February 2004, the Vice-
President confirmed the dismissal. On 16 April 2004, the Applicant referred the matter to the 
Administrative Tribunal requesting that the dismissal decision be declared illegal. 
 

II. THE ARGUMENTS OF THE PARTIES 

 

 The Applicant  
 

8. The Applicant is of the opinion that his dismissal is illegal, because he cannot be charged with 
any direct or personal misconduct in light of the applicable texts and the facts of the case, and that 
if there are any omissions on his part, they should be considered within their context. 
 
On the illegality of the dismissal 
 

9. According to the Applicant, the illegality stems from the fact that there is no misconduct proven 
by the Respondent. Furthermore, the texts in force in the Bank, in particular Regulations 10.1 and 
10.2 of the Staff Regulations and Rule 101.00 of the Staff Rules are not applicable to this case. 
 

10. The Applicant acknowledges that a staff member is subject to professional rules of conduct 
which, when not followed, render him liable to sanctions. These professional rules of conduct 
require exemplary conduct on the part of the staff member, in particular upright and honest 
material actions. But he insists that the acts with which the Respondent charges him where 
neither performed by him personally nor intentionally. 
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11. To buttress his argument, the Applicant cites Alain Plantey and a decision of the International 
Labor Organization Administrative Tribunal, concluding that in the present case such misconduct 
does not exist1. Indeed, the absence of intentional misconduct lies in the fact that the application 
for payment predates the arrest of the child. Furthermore, the refund of part of the tuition fees 
paid by the Bank took place without the Applicant’s intervention or initiative. The University, 
realizing that the student did not attend classes because he was dropped for the current academic 
year, made the refund. The Applicant was informed of the suspension and refund only much later. 
 

12. Consequently, the Respondent has no grounds for imposing on the Applicant the obligation to 
justify the use of these funds. The Applicant is of the opinion that there was no abuse or 
fraudulent claim. The Applicant’s son was eligible for education benefits for the 2000/2001 
academic year, in accordance with the provisions of Articles 1(e) and 2.1 of Executive Instruction 
No. EI 003/91 of 2 April 1991. 
 

13. The Applicant contends that since there was no personal or intentional misconduct, the acts could 
be considered in terms of civil liability of dependants, and would therefore apply rather to 
Regulation 10.5 of the Staff Regulations. However, if the Respondent insists on applying the 
disciplinary procedure, then it would be guilty of violation of due process.  
 

14. The Applicant insists on the fact that he was unaware of the incidents that occurred after the Bank 
paid the education benefits. The omission to inform the Bank of an unknown situation cannot be 
considered as serious misconduct. He discovered the extent of the academic consequences of the 
judicial procedure against his son only when he received his school report with the following 
remark: "Dropped for failure to meet scholastic requirements and placed on scholastic probation 

upon re-entry. Ineligible for readmission for at least one calendar year." 
 

15. Since it is generally admitted in law that "no person can act if he is unable to do so", the 
Applicant’s omission to inform the Bank cannot be considered as professional misconduct, less 
so serious misconduct. He can therefore not be reproached for not having informed the Bank. The 
only reproach that can be leveled against him is negligence in supervising the academic life of his 
son, which is a civil, and not a disciplinary, offence. 
 

16. The Applicant contends that Rule 52.00 (h) cannot apply in the present case, since he did not 
submit a false pro forma invoice to the Respondent, and made no attempts to contact the 
University to refund to his son the amounts paid by the Respondent. There was neither abuse nor 
attempt to abuse, or any other fraudulent manoeuvres. Similarly, he contends that Section 7.1 of 
Executive Instruction No. EI 003/91 are without any relevant in the present case because he did 
not make any false claim. The Applicant concludes on this point that the Respondent gave a 
misrepresentation of its own texts, which constitutes violation of due process. 
 
 
 
 

                                                 
1 ILOAT, 3 May 1971, Flad. 172, Clunet 1973, p. 990, reported in "Droit et Pratique de la Fonction Publique 
Internationale" by Alain Plantey, 1997, No. 774, p. 252. 
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17. On the violation of due process and need for the Judge to place the facts within their context 
 
The Applicant contends that due process was not complied with by the Respondent. He requests 
the Tribunal to place the facts within their context, determine the applicable law, and establish 
that without personal professional misconduct there can be no disciplinary sanction. 
 

18. ADB’s admission of the shortcomings in its education grant regulations and the legal 
consequences of such admission 
 
The Applicant highlights the words of the Respondent:  
 

"Since the funds are grants from the Bank for a specific purpose, the Applicant had 

the obligation to supervise their use and account for them. He failed in this 

obligation knowing perfectly well the consequences of such misconduct. He did not 

give any plausible explanation for such misconduct, other than blame the school and 

claim that he was unaware of the situation," 
 
contesting their correctness. The obligation to account for the judicious use of the funds lay, with 
the real beneficiary, the University, which had to refund any balance to the payer, the ADB. To 
consider the Applicant as being obliged to account for the use of the funds shows complete 
ignorance of basic management principles. 
 

19. Having understood the situation, the Respondent amended Executive Instruction No. EI 003/91 of 
2 August 1991, drawing lessons from the shortcomings of its education allowances system. The 
Respondent has introduced a new procedure for managing education benefits in Directive No. 
03/2004 issued by the President of the Bank on 19 April 2004. According to the Applicant, the 
Respondent now pays the tuition fees directly to the University and gives parents a lump sum for 
each child to cover expenses on school supplies, rents, subsistence, transport and other 
requirements. The Respondent has thus recognized the weaknesses and ambiguity of its texts, 
which made it difficult for its financial services to ensure a priori control of payments, just like 
the parents. 
 

20. The Applicant concludes that international jurisprudence requires that in case of ambiguity in the 
texts of an international organization, the said provisions should be interpreted to the advantage, 
not of the organization, but of the staff member, since it is the employer that bears responsibility 
for their ambiguity.2 
 
 
 
 
 
 
 
 

                                                 
2 ILOAT, Judgment No 1775, Goettgens, 9 July 1998.  
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 The Respondent 

 

21. After stating the facts, the Respondent, in its Answer dated 10 September 2004 and in its 
Rejoinder submitted to the Tribunal on 17 May 2005, refutes the Applicant’s arguments. The 

Respondent is of the opinion that the Applicant’s claims are baseless, without any good legal 

reasons. It contends that the Applicant has not demonstrated that the contested decision violates 

the terms and conditions of his employment and that it is illegal. 

 

22. The texts applied are relevant to the Applicant’s case, taking into account the facts, the lack of 
response, and the supporting documents produced. 

 

Rule 52.00 (h) of the Staff Rules and Section 7.1 of Executive Instruction No. EI 003/91 have 

been properly applied: 

 

- It has been established that there was effectively abuse of education benefits paid by the 

Bank at the request of the Applicant, since the funds were not used for the intended 
purpose. 

 

- The Applicant was not able to justify the use of the funds, nor has he provided 

explanations from his son to whom the funds were refunded. 

 

- The Applicant omitted to inform the Bank of the change to the status of his son. The 
education benefits cannot be used to cover the expenses of a child not enrolled in the 

institution for which the application was submitted. 

 

23. The Respondent is of the opinion that the Applicant’s attempts to misstate the facts, or even not 

to recognize them, cannot exonerate him from the charge of misconduct. However, he does not 

contest the fact that his son interrupted his schooling before the 2000/2001 academic year, and 

that he was not even enrolled for that year. The Applicant submits that he was not informed; yet, 
it is evident from the documents submitted by him, in particular his correspondence with the 

University, that in June 2001 at least (well before the Audit), he was informed that his son had 

interrupted his studies at the University of New Orleans since Spring 2000. This is also evident 

from the school report received by the Applicant on 20 February 2002 (before the Audit). That is 

why he tried to obtain explanations on the use of the funds from the institution. 

 

24. The Respondent contests the Applicant’s view that the misconduct leading to his summary 
dismissal should be charged to his son. However, it is not evident anywhere in the documents 

submitted and the various answers to the three queries addressed to him in July 2002 and October 

2003, requesting him to justify the use of the said funds, that he had given any explanations on 

the use or even attempted to get the said explanations from his son to whom the funds had been 

reimbursed, according to information obtained from the institution by the Respondent. 

 
25. Having applied for the funds, it was his duty to justify their use. In the absence of any statement 

by his son in the file, the Applicant ought to have informed the Respondent as to whether the 

reimbursement was contested, so that the Bank could pursue investigations with the University. 
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26. The Respondent is of the opinion that these actions were taken by the Applicant, and they are not 
in conformity with the ethical norms of the Bank’s staff. He, the Applicant, is the one who has 

obligations towards the Respondent, and not his son. Since he did not fulfill these obligations 

with respect to the use and justification of the funds received, the Applicant is liable for the 

sanctions imposed on him. The Applicant was given the opportunity on several occasions to 

provide explanations, but he gave no justification. The Respondent considers that it has acted in 

all legality, in assessing the facts and the Applicant’s conduct and applying the sanction of 

summary dismissal. 
 

27. The alleged "violation of due process" and the relevance of Regulation 10.5 of the Staff 

Regulations 

 

The Respondent rejects the Applicant’s argument which considers his case as a matter dealing 

with civil liability and requiring only payment of compensation to the Bank in accordance with 

the provisions of Regulation 10.5 of the Staff Regulations. The Respondent feels that it did not 
violate due process in pursing the disciplinary procedure. The decision to treat the matter from a 

disciplinary or any other perspective is at the discretion of the Respondent. Regulation 10.1 of the 

Staff Regulations states clearly that:  

 

"The President may impose disciplinary measures on staff members whose conduct is 

unsatisfactory or prejudicial to the interest of the Bank, or falls seriously short of the 

norms and standards established by the Bank." 
 

The existence of an option does not oblige the Respondent to confine itself to requesting only 

compensation. Regulation 10.5 of the Staff Regulations does not exclude, annul or invalidate the 

application of Regulations 10.1 and 10.2 of the Staff Regulations, not more than Rule 52.00 (h) of 

the Staff Rules or Executive Instruction No. 003/91. Lastly, compensation is specifically provided 

for, in addition to disciplinary sanctions. 

 
28. Sanction alleged to be wrongfully imposed on the Applicant for acts not committed by him 

 

The Respondent refutes this complaint. The misconduct which led to the sanction stems from the 

Applicant’s own actions and omissions. When called upon to provide explanations, he could not 

justify the use of the funds paid at his request for the education expenses of his son. The main 

charges against him were clearly notified, he had all the latitude to provide convincing 

explanations and as many justifications as possible, which he failed to do. It is clear that the funds 
were not used for the intended purpose. 

 

 

 

 

29. Executive Instruction No. EI 03/2004 
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The Respondent refutes the Applicant’s argument that his case had been considered in light of the 

new Directive issued to clear the ambiguity of Executive Instruction No. EI 003/91. The relevant 
rules applicable to the Applicant’s case have always been the provisions of Executive Instruction 

No. EI 003/91, in force at the time of the facts. They were communicated to him and at all times 

during the procedure before the decision was taken, he did not complaint about their ambiguity. 

There has been no retroactive application of Presidential Directive No. 03/2004. The Instruction 

was revised to simplify the administration of education allowances. 

 

30. The Tribunal is not another forum for debating disciplinary procedure 
 

The Respondent is of the opinion that the debate on the disciplinary procedure is completely 

closed. The Applicant cannot reopen it, and now give explanations which he had ample time to 

give. He has changed the version of facts by watering them down and contradicting himself in 

relation to his previous answers. The Tribunal is not a forum in which the decision concerning the 

Applicant should be reviewed, except to prove that there was violation of the right of appeal or 

any other applicable norm in the Respondent’s decision to summarily dismiss him. 
 

31. References Cited 

 

The Respondent notes that the doctrinal and jurisprudence references cited by the Applicant do 

not apply to his case, because he has not demonstrated their relevance to the arguments raised in 

his conclusions. 

 

III. THE CLAIMS OF THE PARTIES 
 

 The Applicant 

 

32. The Applicant requests the Tribunal to order his reinstatement and restoration of all his rights, or 

failing which, consider his dismissal as improper and grant all his claims as follows: 

 

- restoration of all his rights and privileges; 

 

- expurgation from his records of the letter of dismissal; 

 

- formal apology; 
 

- recognition of miscarriage of justice; 

 

- restitution for loss of permanent career earnings: UA 58,929.135 per year x 3 = UA 

176,787.405 with an increase of  5% per annum as gradual increment linked to annual 

performance evaluations; 

 

- adjustment of his pension benefits: UA 16,188 x 20 years (5 remaining years + 15 - age 

limit of 75) = UA 323,000 ; 
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- restoration of his insurance coverage: UA 5,000 x 20 years = UA 100,000; 

 

- compensation for injury to his reputation: UA 3,000,000; 

 

- payment of six (6) months’ salary in lieu of notice and one (1) month salary for each year 

of service: UA 29,464.567 + UA 58,929.135  = UA 393,702; and 

 

- payment of all legal costs. 
 

 The Respondent 
 

33. The Respondent requests the Tribunal to dismiss the application filed by Mr. C., on grounds that 

it is baseless. The sanction of summary dismissal was taken in all legality in accordance with the 

Staff Regulations and Rules in force. 

 

IV. THE PROCEDURE 
 

34. Mr. C. filed his application with the Tribunal on 16 April 2004. This was notified to the 

Respondent on 19 April 2004. The Respondent had to submit its Answer on 20 May 2004, after a 

period of thirty (30) days; it raised issues relating to the form of the application, resulting in many 

exchanges between the Executive Secretariat and the Legal Department. In light of the remarks 
made by the Legal Department in its memorandum of 6 May 2004, it was decided that the 

application be returned to the Applicant for correction. The application was returned on 1 June 

2004 to the Applicant who requested for extension of the deadline; it was finally resubmitted on 5 

August 2004, within the prescribed time limit in view of the extension of the deadline. The 

application is therefore considered as having been submitted on the initial date, 16 April 2004, in 

accordance with the provisions of Article IX – 7 of the Rules of Procedure of the Tribunal. 

 

V. THE LAW 

 

35.  The Applicant is challenging the decision to summarily dismiss him on procedural and 

substantive grounds. These must be examined. Before examining the procedural grounds, the 

Tribunal takes note of  the well-established principle in international jurisprudence that the 

Tribunal’s role to review the President’s decisions in disciplinary matters is limited to 

determining whether the decision taken was flawed  by mistake of facts, or an error of law, or 
depravation of  due process, vitiated by extraneous or prejudicial factors. In other words, the 

Tribunal is not competent to substitute its own judgment whether there was misconduct –gross or 

serious.  

 

36.  With regard to procedure, counsel for the Applicant has challenged the assertion of the Bank that 

whenever the President exercises his discretion under Regulation 10.2 of the Staff Regulations, 

the normal procedure guaranteed to the members of staff is excluded. Counsel argued that under 
Regulation 10.5 and Rule 101.02 of the Staff Rules due process is guaranteed to every member of 

staff who is facing a disciplinary sanctions. The Applicant in this case was not heard and certain 
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documents were withheld; therefore the President’s decision was capricious and tainted with 

irregularity. 
 

37.  In addressing this issue, the Tribunal accepts that under Regulation 10.2 and Rule 101.2 all cases 

related to disciplining members of staff come within the competence of the disciplinary procedure 

irrespective of the gravity of the cases in question. But this is without prejudice to the discretion 

granted to the President pursuant to the Regulation 10.2. This power given to the President of the 

Bank is broad but not without limits. He may use it in cases where he decides that it is necessary 

to take urgent measures with a view to protecting the image and interests of the Bank.  
 

38.  There are two types of disciplinary procedure. There is a procedure under Regulation 10.2 for 

serious misconduct which includes gross misconduct .The second type of disciplinary procedure 

is provided for under Regulation 10.2 and Rule 101.02 where due process is guaranteed. The 

summary dismissal procedure is distinct and does not derogate from due process. The 

requirements that the Bank has been expected to observe derive from the principles of natural 

justice as evolved in the jurisprudence of international administrative tribunal. In observing these 
principles, a member staff must be unequivocally be put on notice of the charges laid against him. 

He must also be given an unrestricted opportunity to exonerate himself on charges laid against 

him. 

 

39. Although in this case the Tribunal notes that the Bank has not formulated rules of conducting 

procedures of summary dismissal, the Bank established an audit inquiry, the report of which was 

communicated to the Applicant on the 3 July 2003. Subsequently, the Applicant was notified of 
the charges leveled against him by letter of 13 October 2003, requesting him to exonerate himself. 

The Bank also established an ad-hoc committee to advise the President on the appropriate 

disciplinary action to take against the Applicant. The Tribunal therefore holds that the Applicant 

was given full notice of the charges against him. He was given a chance to exonerate himself. 

 

40.  In connection with the questionnaire procedure, the Applicant has argued that his conduct did not 

amount to serious misconduct under Regulation 10.2 of the Staff Regulations as according to him 
his conduct amounted to no more than civil liability. The Tribunal however accepts that the 

Respondent’s argument that a proper construction of Regulation 10.1 of the Staff Regulations 

brings out the fact that this rule does not prevent the Bank from imposing other sanctions in 

disciplinary cases in addition to compensation. As argued, Rule 52.00 (h) of the Staff Rules 

covers all disciplinary actions the Bank describes as misconduct in relation to allowances and 

benefits. And when the offence relates to the education benefit system, paragraph 7 of the 

Executive Instruction applies depending on the gravity of the offence and determines the 
appropriate sanctions. Each case has to be decided on its specific facts. The existence of an option 

in Regulation 10.2 of the Staff Regulations does not oblige the Respondent to confine itself, in 

imposing sanctions on a member of staff found guilty of gross misconduct, to only asking him to 

pay compensation. Regulation 10.5 of the Staff Regulations does not exclude, annul or invalidate 

the application of 10.1 or 10.2 of the Staff Regulations no more than rule 52.00 (h) of the Staff 

Rules or Executive Instruction number 003/91. Therefore, Rule 52.00 (h) must be read together 
with paragraph 7 of Executive Instruction number 003/91. The Tribunal sees no ambiguity in 

these legal precepts. 
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41.  With regard to substantive issues, the Tribunal notes that there is no dispute on the fact. Both 
parties agree that the Applicant failed to inquire as to what happened to the amount of money 

paid to the University of New Orleans when he found out that his son had not enrolled for the 

2000 / 2001 academic year at the University, despite the fact that he had applied to the Bank and 

had got education benefits in the name of New Orleans University on 3 August 2002. Both parties 

also agree that the Applicant failed to notify the Bank of the change of status of his son. The 

Applicant has viewed his conduct as a major error in judgment and negligence which should not 

be characterized as gross or serious misconduct, leading to summary dismissal. 
 

42.  The Tribunal accepts that the Applicant’s son was eligible at the time the Applicant received and 

remitted the cheque to New Orleans University.  The Respondent has contended subsequently 

that at least by June 2001 the Applicant knew that his son had been “dropped from the university 

for failure to meet scholastic requirements and placed on scholastic probation upon re-entry 

ineligible for readmission for at least one calendar year”. It also has contended  that the fact that 

from September 2000, when the Applicant knew of the charges against his son, who appeared in 
court being prosecuted, should have put the Applicant on notice for him to make an adequate 

inquiry into the status of his son in relation to his academic pursuits. The Applicant on the other 

hand has explained that he did not appreciate the implication of being “dropped”. He has argued 

that during the period from September 2000 onwards he carried on correspondence with his son 

using the New Orleans University e-mails. So he concluded that his son was still pursuing his 

academic program. 

 
43.  The question therefore is whether the President’s characterization of the Applicant’s conduct as 

being gross misconduct was based on wrong facts or misinterpretation of the law or was not 

proportional to the Applicant’s misconduct. As already stated, Regulation 10.2 gives to the 

President discretion to characterize the conduct of any member of staff as either serious or gross 

misconduct if on the facts he decides that the offence committed by the member staff is grave. In 

the case before the Tribunal, firstly, the Applicant’s failure to initiate an inquiry and account for 

the money which the Bank had paid for his son’s enrollment in New Orleans University is an 
unacceptable conduct. Secondly, his failure to communicate to the Bank about his son’s change 

of status after June 2001 is equally unacceptable, taking into account that it took him more than 

two years to do this before the audit report of July 2003. The Applicant has argued that the blame 

should be shifted to his son. He has pleaded that he did not know what happened to the money. 

The jurisprudence of international administrative law places the burden to explain and account for 

money not used for the purposes it was granted to the Applicant. The Applicant cannot shift the 

burden to his son. Even at the date of the hearing he failed to explain how the money was used 
and whether or not the money was refunded to his son. The Tribunal appreciates the difficulties 

the Applicant went through. But these cannot sufficiently mitigate his obligations to the Bank. 

This was serious misconduct as defined in Rule 101.02(c). 

 

 

 

VI.   THE DECISION 
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For these reasons, the Tribunal decides:  

 
1. The application is dismissed as being without merit.  

 

2. The Tribunal orders a refund of US Dollars 14,082, the amount of the Bank’s contribution.  
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