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1. The Applicant was recruited by the Bank in 1983. By his Application, he challenges the decision 

taken on 22 March 2004 by the President of the Bank to dismiss him without notice or benefits 

for serious misconduct due to fraudulent education allowance claim. The facts leading to the case 

may be summarized as follows:  

 

I. THE FACTS 

 

2. During the 2000/2001 academic year, the Applicant on 14 July 2000 submitted to the Bank four 

applications for the payment of education allowance for his four children, all students at Mercer 

University in the United States.  The four applications were approved by the Bank and paid to the 

University. In 2002, following an audit investigation, the Applicant was asked to provide 

justification for part of the payment (USD 30 773.25) reimbursed to his children. He presented a 

number of documents, especially the lease contract for the four children who lived together, 

interspersed gas and electricity bills, and school supply receipts. According to the Bank, the 

unjustified balance amounted to USD 28 452.30. 

 

3. On 3 July 2003, the Applicant received a query from the Director CHRM requesting him to 

justify the use of the education allowance paid by the Bank for the 2000/2001 academic year, and 

to justify or repay USD 28 452.30, equivalent to reimbursements by the University on 

accommodation and subsistence allowance.  

 

On 13 November 2003, he received a letter entitled “Abuse of Education Allowance” recalling 

the facts and accusing him of: 

 

- Submitting to the Bank bills that included accommodation charges although he knew fully 

well that his children would not be lodged on-campus, since they had signed a lease 



 2 

contract on 22 March 2000, a few months prior to the submission of the applications for 

payment of the allowance (14 July 2000). In his dismissal letter dated 22 March 2004, the 

President pointed out the following to the Applicant: "...you were expected not to include 

in your application the accommodation expenses, knowing fully well that your children, at 

the time of submission of your application, were not lodged on campus and that they had 

a six-month lease contract (subsequently renewed for six months) running from April 

2000.” In his dismissal letter, the President of the Bank, refuting the Applicant’s claim 

that he (the Applicant) was unaware of the situation, states as follows: "However, 

logically, a university cannot be paid for services it has not provided. But as you 

admitted, you knew that your children were in an apartment and were not lodged on 

campus. Consequently, you ought to have written to the University claiming 

reimbursement of the amount unduly paid by the Bank or obtain appropriate information 

from your children, the more so as it was not a small amount but more than USD 30 000 

…” Therefore for the Bank, these claims that did not reflect the actual situation were 

fraudulent. The Bank underscores the wide discrepancy between the applications 

submitted and the actual expenditure – a discrepancy that the Applicant never justified; 

 

- Not informing the Bank about the reimbursement made. For the Bank, the Applicant 

could not have been unaware of the reimbursement. In the query dated 13 November 

2003, the Director CHRM stressed that failing an explanation, the Applicant’s attitude 

would amount to a violation of Rule 52.00 (h) of the Staff Rules and sub-paragraph 7.1 of 

Executive Instruction EI 003/91 Concerning the Staff Education Allowance System, a 

breach characterized as serious misconduct punishable by summary dismissal without 

notice or benefits, pursuant to the provisions of Rule 101.02 (c) of the Staff Rules and 

Regulation 10.2 of the Staff Regulations. 

 

4. The Applicant was also suspected to have made similar claims for the 2001/2002 academic year. 

Indeed, in the termination letter to the Applicant dated 22 March 2004, the President of the Bank 

stated: "Furthermore, it seems that the initial information on the audit of the education grant for 

the 2001/2002 academic year shows that the same situation repeated itself that year." 

 

II. THE APPLICANT’S ARGUMENTS 

 

5. In his reply memoranda dated 11 July 2003 and 11 December 2003, the Applicant explained that 

he found it difficult to give a detailed breakdown of the funds; that he was only informed about 

their reimbursement late by the University in 2002; that his children did not keep justifying 

documents relating to their expenditure on subsistence, transport, school supplies and lunch, 

given that two years had elapsed; that he had provided the auditor with a few gas and electricity 

bills for 2001 which he had obtained from his children with much difficulty. The Applicant 

maintains that the amount claimed by the Bank did not take into account his personal 25% 

contribution to his children’s studies (which the Bank refutes, see paragraph 4.21 of the 

Respondent’s Answer) and that that contribution should have been reduced from the amount 

reclaimed. The Applicant adds that most of the amount for which justification was requested had 

been legitimately used to cover lodging, subsistence, transport and other expenses; that the 
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children had believed that the amounts reimbursed were to be used in buying school supplies, 

covering transport and other subsistence expenses.   

 

The Applicant also recalls that bills prepared by the University are only pro forma estimates, and 

that he was unaware of the elements that went into the calculation made by both the University 

and Audit.  

 

6. In his Reply, in order to set aside the accusation that he deliberately and intentionally presented 

bills that did not correspond to actual expenditures since he was well aware that his children lived 

in an apartment off-campus even though the bills mentioned accommodation charges at the 

University, the Applicant points out that the payment made by the ADB “does is not a claim but 

an advance, that is to say a request for payment a priori and not reimbursement a posteriori.” 

That being so, once informed about the actual cost of board and lodging for his children, a parent 

only needed to submit the related information to the Bank for the adjustment of the final amount 

that it [the Bank] should pay. Therefore, according to the Applicant, an application for payment 

signed in July 2000 “but which becomes effective only when the academic year actually begins, 

with the probability that the children would be accommodated on-campus, is neither a false claim 

nor constitutive of misconduct.”   

 

7. Furthermore, the Applicant maintains that he was unable to inform the Bank on time about the 

reimbursements made, having not been informed himself by the University or his children.  

 

Therefore, according to the Applicant, his case is not one of serious misconduct but of negligence 

of which he believes himself to have been a victim.  

 

8. In connection with the repeat of the same situation for the 2001/2002 academic year, the 

Applicant considers that far from proving his bad faith as the Bank claims, it clearly demonstrates 

his good faith. “The fact that he submitted all the supporting documents received from his 

children (including the lessor’s attestation) shows that he had no intention to conceal anything 

from the Bank.” The Applicant adds that after knowing in 2001/2002 that his children were not 

lodged on campus, the Bank’s services did not reject the applications for payment submitted that 

year – thus not only demonstrating the Applicant’s good faith but also the joint responsibility with 

the Respondent. 

 

9. As legal argument to challenge the dismissal decision, the Applicant maintains that Rule 52.00 

(h) of the Staff Rules is not applicable in his case insofar as he is personally not guilty of any 

serious or minor misconduct. The Bank is unable to prove that the Applicant is personally guilty 

of any misdeed. The Applicant recalls that he was unaware of the facts, whereas “Rule 52.00 

requires an action (positive act) or fraud or abuse on the part of the staff member, therefore 

personal misconduct…” (paragraph 5.2 of the application). For the Applicant, the school could 

not but reimburse the amounts to the children for them to use in covering subsistence, education, 

accommodation and transport expenses.  

 

 

 

10. Consequently, the Applicant prays the Tribunal to order: 
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- His reinstatement and restitution of all his rights, or in lieu thereof to consider his 

dismissal as wrongful and award him: 

 

- Payment of three years and five months of salary as compensation, corresponding to the 

period up to the Applicant’s retirement scheduled for 8 September 2007; 

- Payment of six months of salary in lieu of notice, plus one month of salary for each year 

spent in the Bank as provided in his contract; 

- Payment of pension contributions for the period up to the age of 60 as provided in the 

Retirement Plan;  

- Payment of UA 500 000 as damages for defamation, injury to character, health and moral 

standing; 

- Reimbursement of legal costs. 

 

  

11. In his Reply, while slightly modifying the conclusions of the Application itself, the Applicant 

adds a new conclusion which consists in praying the Tribunal to “declare that the Applicant 

should bear civil responsibility for the conduct of his children, and thereby compel him to refund 

to the Bank any amount as shall be determined by the Expert that the Tribunal will commission 

for the purpose.”  

 

III. THE RESPONDENT’S ARGUMENTS 

 

12. Firstly, the Respondent recalls that the education allowance that the Bank grants to staff is meant 

to better assist staff to meet part of the cost – and only part – of educating their children. Thus, the 

Bank covers only 75% of school fees up to a ceiling (USD 17 980 for the United States), 

including USD 7 050 as subsistence and accommodation expenses. Furthermore, the Bank only 

considers actual expenses paid, even if it gives an advance for the expenses. 

 

13. The Bank accuses the Applicant of committing a number of irregularities: 

 

a. Submitting an invoice not corresponding to actual expenses, thus misleading the Bank 

which believed that the Applicant’s children were accommodated on the university 

campus when they actually lodged in an apartment. Concerning the accommodation 

expenses, the Respondent points to the fact that the Applicant had declared a total of 

USD 36 300, whereas had he submitted correct claims, they would have ranged from 

USD 11 000 to USD 12 000 for the four children. The Applicant could have noted on 

his application that he would not wish his children to live on campus, or corrected his 

application after it was clear that his children would not be given on-campus 

accommodation;  

 

b. Not informing the Bank of the reimbursements made, even though he was aware of 

them; 

 

c. Not justifying the utilization of the amounts reimbursed except for a paltry sum 

equivalent to USD 1 120; 



 5 

 

d. Repeating the lucrative operation in 2001/2002, which is by no means a sign of good 

faith but even more clearly demonstrates the Applicant’s bad faith. 

 

14. For the Respondent, these actions characterize an abuse of the education allowance and constitute 

misconduct serious enough, pursuant to Rule 52.00 (h) of the Staff Rules and sub-paragraph 7.1 

of Executive Instruction EI 003/91, to warrant dismissal without notice or benefits as set forth in 

Regulation 10.2 and Rule 101.02 (c) of the Staff Rules.    

 

15. The Respondent maintains that the right of defense was respected, the Applicant having been 

granted every opportunity to provide explanations. Consequently, the Respondent requests the 

Tribunal to dismiss all the Applicant’s arguments and reject all his claims. 

 

IV. THE LAW 

 

16. The law applicable in this case stems from the Staff Rules and the Staff Regulations, as well as 

paragraph 7 of Executive Instruction EI 003/91. Rule 52.00 (h) of the Staff Rules states as 

follows:  

 

"Any abuse of, or fraudulent claim to or attempt to abuse or make a 

fraudulent claim to an allowance or benefit by a staff member shall 

constitute misconduct. In addition to any sanction that may be 

imposed, the staff member shall indemnify the Bank for any allowance 

or benefit payments that may have been wrongfully paid to him/her."  

 

For its part, paragraph 7 of the above Executive Instruction states:  

 

"Any staff member who is found to have knowingly and willfully 

submitted a false claim or who intentionally failed to notify the Bank 

of any change affecting eligibility shall be guilty of gross misconduct 

and shall be sanctioned as such. In addition, the staff member shall 

indemnify the Bank in full for any payments that may have been 

made to him as education allowance."  

 

The key factors to take into consideration pertain to the nature of facts and their legal 

characterization.  

 

17. With regard to the nature of the facts, the texts are unequivocal. According to the Staff Rules, the 

facts must point to “any abuse of or fraudulent claim”, or “attempt to abuse or make a fraudulent 

claim” of an allowance or benefit. Pursuant to paragraph 7 of the above Executive Instruction, the 

nature of the facts is more specifically characterized as that of “knowingly and willfully 

submit[ing] a false claim”, or “intentionally fail[ing] to notify the Bank of any change affecting 

eligibility.”  

 

At this first stage, Bank Management has a wide latitude to characterize the nature of facts as 

“fraudulent claim” or “attempt to abuse or make a fraudulent claim” or “knowingly and willfully 
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submit[ting] a false claim” or “intentionally fail[ing] to notify the Bank of any change affecting 

eligibility.” However, notwithstanding the range of the discretionary powers vested on Bank 

Management, it is incumbent on the Tribunal in each case to assess the characterization of the 

facts and judge whether, in its characterization of facts, Management had not made a manifest 

error of judgment or taken a disproportionate decision.  

 

18. Regarding the final legal characterization of the facts, the two texts cited above differ in 

perspective. Rule 52.00 (h) of the Staff Rules mentions “misconduct”, while the Executive 

Instruction mentions “gross misconduct” which may also be characterized as “serious 

misconduct.” In that regard, it may be reasoned that since the Staff Rule takes precedence over the 

Executive Instruction pursuant to Rule 110.00 (c) of the Staff Rules, the Staff Rule must prevail. 

Consequently, facts characterized as abuse or fraudulent claim, false claim or omission in line 

with the meaning given in the above texts must, when established, be characterized as misconduct 

and not serious misconduct. However, such an approach would amount to an excessively literal 

interpretation of the texts. Indeed, Rule 52.00 (h) addresses the abuse of any allowance or benefit, 

the nature notwithstanding, while Executive Instruction EI 003/91 specifically targets the 

education allowance system. Without contradicting the former, it clarifies the meaning of Rule 

52.00 (h) as it applies to the education allowance. Hence, the facts cited in the Executive 

Instruction constitute serious misconduct. 

 

19. It must be pointed out that where serious misconduct is proven and pursuant to Regulation 10.2 of 

the Staff Regulations, the President of the Bank is empowered to invoke the procedure of 

summary dismissal without notice or benefits. In effect, Regulation 10.2 states:  

 

"The President shall establish administrative machinery which, with 

staff participation, shall deal with disciplinary matters, but without 

prejudice to his powers to dismiss a staff member summarily without 

notice or benefits for serious misconduct.” 

 

Rule 101.02 (a) of the Staff Rules also vests the President with the same powers:  

 

"No disciplinary measure shall be imposed against a staff member 

unless and until he/she has been given the opportunity to answer the 

charges against him/her. The staff member shall be informed of the 

allegations against him/her by written notification. Except where a 

staff member is summarily dismissed, all charges of misconduct 

shall be submitted to a Disciplinary Panel, as prescribed in these 

rules." 

 

20. Therefore, the Tribunal must decide on the characterization of the misconduct and whether 

Management did not commit an obvious error by characterizing the offence as serious misconduct 

liable to a procedure of summary dismissal without notice or benefits. 

 

21. The Applicant offers the following arguments to deny the existence of misconduct: 
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- He was informed late by the University, in 2002. Therefore, he could not be held 

responsible for facts of which he was unaware. 

 

- The Applicant at no time claimed that the bills presented to the Bank in support of 

education allowance claims corresponded to actual expenditure, on the basis of which 

he would be accused of making a false declaration or fraudulent claims. Payments by 

the Bank based on pro forma estimates were nothing more than advances to be 

subsequently balanced and regularized. The Bank was well aware of those facts and 

could not pretend to have been misled. 

 

- The absence of documents justifying the actual expenditures is due to the fact that the 

children did not keep justifying documents on routine expenditures (e.g. transport, 

food, minor expenses) since they were not expecting such investigations. Moreover, 

the Bank’s queries were issued late. The Applicant did all he could to put together as 

many justifying documents as possible.   

 

- Consequently, the Applicant considers that there was no abuse, no fraudulent claim, 

no intentional omission and no attempted abuse of any kind. There is absolutely no 

misconduct that calls for a disciplinary procedure.  

 

22. The Tribunal notes that in paragraph 2.3 of its Rejoinder, the Bank acknowledges that the 

allowance that it grants may be considered as an advance. After recalling that the objective of the 

education allowance policy is to help staff members to cover part of the education expenses of 

their children, and not that the Bank covers all such expenses, the Respondent continues: “This 

means, therefore, that the Bank considers only the actual expenses during the academic year in 

question, even if the Bank gives an advance for the expenses.”   

 

23. However, even if the allowance is an advance, such advance is granted by the Bank based on 

estimates under actual and specific chapters, for instance housing, school fees or subsistence 

charges. The advance is by no means a lump sum to the Applicant to dispose at his whim. It is 

meant to address the purpose consigned in the related claims and bills. Yet, at the time of filing 

his claims with the Bank in July 2001, the Applicant knew that his children were not housed on 

the University campus. Therefore, those claims did not correspond to facts at the time of 

presentation. 

 

24. Moreover, assuming that the fulfillment of the condition for accommodation should only be taken 

into account with effect from the beginning of the academic year in October 2001 and not at the 

time when the claims were filed in July 2001, it was still the Applicant’s duty on immediately 

knowing that the on-campus accommodation would not be effective and that his previous claims 

would be inconsistent with the actual situation, to inform the Bank in the first instance, and 

subsequently to balance and regularize the related accounts. The Applicant did not inform the 

Bank, nor did he reimburse any of the heavy amounts unduly received. The Applicant must 

reimburse the amounts that he unduly received as education allowance.  
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These acts by the Applicant clearly constitute grave culpable omission for which the President of 

the Bank, in the exercise of his discretionary powers, is authorized to legitimately characterize as 

serious misconduct, justifying the invocation of the summary dismissal procedure. 

 

 

V. THE DECISION 

 

25. On that basis, the Tribunal decides: 

 

 - To reject the application. 
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