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I. THE FACTS 
 

1. On 1 August 1979, Mr. K. K., Applicant, was recruited by the Bank as a clerk in the Mail 

Service (Administration Department, currently General Services and Procurement 

Department, CGSP). Initially under a fixed term contract, he was subsequently granted the 

permanent career status on 4 November 1991. 

 

 2.  On 13 December 2001, the Applicant was informed by memorandum from Mr. Ousmane 

KANE, Director of CHRM, that the position he occupied would be abolished with effect 

from 1 March 2002. The same correspondence fixed the termination date at 28 February 

2002. Following this dismissal after twenty-two years seven months of service, the Bank paid 

him the following termination benefits: 

 

- Six months of salary in lieu of notice; 

 

- Additional six months of salary; 

 

- One month of salary for each year of effective service up to a maximum of 24 months 

of salary. 

 

In addition, the Bank also granted him: 

 

- Two additional years (from 1 March 2002 to 28 February 2004) for the 

reimbursement of 75% of medical expenses for the Applicant and dependents 

recognized by the Bank; 
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- Two additional academic years (2002/2003 and 2003/2004) of education expenses for 

his dependent children recognized by the Bank (see Annex 3, Memorandum 

CHRM.1/memo/JP/VSP/aaa/2000 of 13 December 2001). 

 

3.   Not satisfied, the Applicant on 10 June 2002 submitted a request for an administrative 

review of the decision to abolish his position. His request, addressed to Mr. Chanel 

BOUCHER, Vice-President in charge of Corporate Management, remained unanswered.  

 

4. On 1 August 2002, the Applicant filed an appeal with the Staff Appeals Committee. In 

his Statement of Appeal, he challenged the legality of his dismissal as well as the method 

of calculation of his leave days, and requested the reimbursement of medical expenses 

deducted from his account.  

 

In its report dated 4 March 2004, the Staff Appeals Committee submitted four 

recommendations to the President of the Bank, namely: 

 

- Examine the request for reimbursement of medical expenses in order to find an 

equitable solution for all the parties; 

 

- Maintain the decision to terminate the Appellant’s appointment pursuant to the 

measures taken by the Bank to restructure its services; 

 

- reject the Appellant’s request to be reabsorbed into his position until retirement; 

 

- Reject the request for reimbursement of the balance of accumulated leave days. 

 

5. After reviewing the report, the President of the Bank on 27 July 2004 notified the 

Applicant in writing that he had rejected the first recommendation and endorsed the other 

three. 

 

Following the correspondence, the Applicant filed an application with the Tribunal dated 

3 November 2004. 

 

 

II. THE ARGUMENTS OF THE PARTIES 
 

THE APPLICANT  

 

6. The Applicant’s reply insists on what he qualifies as “violation of Rule 611.06”, which 

led to his “manifestly wrongful dismissal”. He points out that it is not the dismissal per se 

that is “wrongful”, but its “motive”. 
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Violation of Rule 611.06 (b) 

 

7. The Applicant considers that the Bank failed to apply Rule 611.06 of the Staff Rules 

fully, disregarding the compulsory conditions for dismissal specified in paragraph (b). 

For the Applicant, the obligation for the President of the Bank to “reassign” him to a 

vacant position was not fulfilled. The Respondent claims that it looked for a vacant 

position, but gives no indication, and less so a job description. The Applicant expects the 

Bank to provide evidence to show that it searched for such a vacant position. In that 

regard, he invokes Article 37 of the Agreement Establishing the Bank regarding the 

Office of the President of the Bank.  

 

Inequity of the Dismissal 

 

8. The Applicant claims to be the victim of a dismissal measure intended to “harm a given 

employee not guilty of any misconduct except for merely claiming his medical 

entitlement.” The reasons for “disposing” of this employee considered a “nuisance” are 

none other “than that unjustly and wrongly invoked.” The Applicant maintains that it is 

contradictory to claim that the abolition of his position was due to the “necessity” of 

service reorganization”, while concurrently proceeding to recruit persons with similar 

qualifications. He adds that it “is almost certain” that the Board of Directors was unaware 

that such an action was taken. 

 

THE RESPONDENT 

 

9. In its Answer dated 14 March 2005, the Respondent declares that in the absence of 

tangible evidence, it: 

 

“obviously contests all claims made by the Applicant and maintains the rationale 

behind the decision to terminate his appointment as well as the accuracy of 

payments made to the Applicant on the termination of his appointment.” 

 

Reasons for Termination of Appointment 

 

10. The Respondent rejects the idea of “wrongful” dismissal. It “insists” that it fully 

respected the provisions of the Staff Regulations and Staff Rules, in particular Rule 

611.06 of the Staff Rules. The Respondent challenges the Applicant’s point of view that 

admission to permanent career status grants: 

 

“an acquired right to remain in the Bank’s employment until retirement, except if 

guilty of a misconduct.” 
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The Respondent notes that this interpretation stems from a partial reading of Rule 611.06 

(a) of the Staff Rules which clearly stipulates that: 

 

“The President may terminate a temporary or permanent appointment of a staff 

member if the Bank decides that the needs of the Bank’s service require abolition 

of that staff member’s post or a reduction in the number of posts, including that 

occupied by the staff member, or a reorganisation of the Bank’s service.”  

 

11. It was by virtue of this paragraph that the Applicant’s appointment was terminated. His 

dismissal was part of a restructuring exercise validated by the Board of Directors on 15 

September 1999. The reorganization of the Administration Department (to which the 

Applicant belonged) led to the abolition of a number of positions. 

  

12. The dismissal procedure complied with the texts in force. The Respondent notes that, like 

other persons concerned, the Bank offered the Applicant “more than fair consideration” 

and “attention”. The Respondent recalls that attempts were made to reassign the 

Applicant. In that respect, the Respondent refers to the correspondence of the Director of 

CHRM, dated 31 July 2002 and mentioned by the Staff Appeals Committee in its Report 

and Recommendations. In a nutshell, the Respondent rises against the idea of ever 

directing a “specific measure” against the Applicant. 

 

Calculation of Paid Leave Days 

 

13. The Respondent rejects the Applicant’s request, in the absence of evidence of any errors 

in calculation. The Respondent limits its argument to the Termination Allowance 

Statement prepared by the Benefits and Compensation Division of the Bank which shows 

a total of 88 leave days instead of the 104 claimed by the Applicant.  

 

Reimbursement of Medical Expenses 
  

14. The Respondent notes, first of all, that the formulation of the Applicant’s claim lacks 

clarity: are they charges deducted by the Bank? Are they medical expenses not 

reimbursed by the Respondent to its former staff member? 

 

Furthermore, the Applicant has not presented any documentary proof or specific details 

on the amount in question or period concerned. No document has been attached to show 

claims filed with the competent departments, or the so-called deductions made by the 

Bank. 

  

15. The Respondent concludes that no reason would justify its refusal to correct such an 

“error”, if it is established. However, the Applicant fails to demonstrate that an error had 

indeed been made. The Respondent contends that the accusation by the Applicant is in 

sharp contradiction with the spirit of the treatment given to:  
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“… all persons affected by the reorganization of the Administration Department 

by granting them entitlements beyond what was statutorily required.” 

       

16. In its Rejoinder dated 14 July 2005, the Respondent refutes the accusation of non-

compliance with all the provisions of Rule 611.06 when terminating the appointment of 

Mr. K. K.. 

 

The Respondent reiterates that the decision “to abolish redundant positions” within the 

CADM Department was indeed for “services needs” and “reorganization of Bank 

services”. 

 

With respect to paragraph (b) of the said Rule, the Respondent points out that the 

Applicant does not mention that he was associated with the search for a vacant position 

corresponding to his qualifications. The Applicant participated in meetings with the 

CHRM Director and the CADM Reform Committee, in compliance with that very 

paragraph. Consequently, the Applicant must state the nature of vacant positions 

corresponding to his professional profile, to which he was not reassigned. The 

Respondent expects the Applicant to provide evidence of recruitments made at the time 

of termination of his appointment. 

 

 

III. THE CLAIMS OF THE PARTIES 

 

THE APPLICANT 

 

17. The Applicant prays the Tribunal to: 

 

- Decide that the Applicant’s appointment was wrongfully terminated in 

violation of Staff Rule 611.06; 

 

- Order necessary steps to reveal the truth in connection with the 

Applicant’s request regarding the calculation of his leave and medical 

entitlements; 

 

- Grant all his requests and order payment of same by the Bank. 

 

THE RESPONDENT 

 

18. Based on the absence of clear evidence, the Respondent prays the Tribunal to purely and 

simply reject all claims by the Applicant and dismiss all requests made by him. 
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III. THE LAW 

 

19. To start with, the Tribunal shall pronounce on the Bank’s argument according to which 

the Applicant on 27 February 2002 signed a release renouncing any pursuit of the Bank 

before the Tribunal. 

 

 In that regard, the Tribunal must recall that in line with its jurisprudence, such a 

renunciation of a fundamental right to go to court cannot be upheld (Judgment of the 

ADB Administrative Tribunal of 19 July 2002 in OLONI and KOMLAN). 

 

20. On the wrongful characterization of the termination of appointment, the Applicant claims 

that in ending his contract on 13 December 2001, the Bank did not comply with Rule 

611.06 of the Staff Rules, in particular sub-paragraph (b) which obliges the Bank, in case 

of termination of employment contract due to abolition of post, to seek to reassign the 

staff affected to a vacant position corresponding to his/her qualifications. The Applicant 

adds that while it proceeded to terminate his employment contract, the Bank was 

concurrently recruiting staff for similar positions within the Institution. 

 

21. For the Bank, the allegations are baseless both in fact and in law. It maintains that the 

termination of the Applicant’s appointment was justified by the needs of service due to 

the restructuring of the CADM Department. The Bank adds that the Applicant’s 

qualifications and certificates did not allow for his reassignment to another position. The 

Bank maintains that pursuant to the provisions of Rule 611.06 (b) of the Staff Rules, it 

sought a position to which the Applicant could be reassigned but that the Applicant did 

not have the requisite qualifications (high school diploma) for the position. Only one 

vacant position required a middle school certificate (BEPC), but that position did not 

match the Applicant’s profile. Furthermore, the mail unit in which the Applicant worked 

was to be outsourced; no other person was ever recruited thereafter into the unit.  

 

22. The rules applicable in this case are set forth under Regulation 6.11 (vii) of the Staff 

Regulations and Rule 611.06 of the Staff Rules. 

 

23. Regulation 6.11 (vii) of the Staff Regulations states that the President may terminate the 

employment contract of a staff: 

 

“if the Bank decides that the needs of service require abolition of the staff 

member’s post or reduction in the number of staff or of specific posts…” 

 

24. Concerning the medical consultation forms, the Applicant maintains that medical costs 

were unduly charged to him. Indeed, the forms were issued at the request of his former 

spouse, although he had informed the Bank that he was divorced from her. Consequently, 

the Applicant requests reimbursement of the amounts so deducted from his salary. The 
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Respondent maintains that the medical forms were issued to the Applicant’s children; 

therefore, the Applicant’s request for reimbursement lacked merit. 

 

25. The Medical Plan is defined in Rule 81.00 and subsequent paragraphs of the Staff Rules. 

The procedure is established in Rule 81.03 (a) as follows: 

 

“(a) For their medical requirements under the Medical Plan, staff members 

may: 

    

(i) pay the medical expenses and then claim reimbursement for the 

amount chargeable to the Bank under Rule 81.00.03(b); or 

 

(ii) obtain the Bank’s consultation or payment guarantee form for 

delivery to the medical provider. In that case, after payment by the 

Bank of the full amount, the portion payable by the staff member 

shall be deducted from his/her salary.” 

 
26. Although the relevant provisions consider the staff member as the key actor of the 

Medical Plan, it is a fact that the Plan, pursuant to Rule 81.00 of the Staff Rules, benefits 

both the staff member and his/her “dependents.” 

 

27. Accordingly, the Bank cannot be blamed for issuing medical consultation forms to the 

children of the beneficiary of the Medical Plan. However, the Applicant having expressly 

stated his opposition to the issuance of medical consultation forms, especially in his letter 

of 1 July 2001, the Bank should with effect from that date have refrained from issuing 

such forms even to the Applicant’s children. By acting otherwise, the Bank took 

responsibility and must therefore bear the consequences that entailed injury for the 

Applicant. 

 

28. During the oral proceedings, the Applicant claimed that the medical consultation forms 

were fraudulently used for other persons. However, apart from the fact that the Bank 

cannot be made responsible for such an event, the Applicant shows no proof to back his 

allegations. Nonetheless, it was the Bank’s duty to thoroughly investigate the allegations 

as duly requested by the Applicant in his letter of 17 September 2001. The inquiry and 

appraisal conducted by the Bank in connection with the dental care provided to the 

Applicant’s daughter (see the Inter-Office Memorandum of 15 October 2001) fall short of 

the conditions of a thorough investigation. Such negligence constitutes an error. 

Therefore, the Bank must bear the resulting prejudice. 

 

29. Furthermore, the Applicant complains that the Bank’s Administration stated that he had a 

total of 104 days of accumulated leave, but only took into account 88 days. 

Consequently, he claims compensation for the 16-day difference, equivalent to CFAF 

724 489 in cash. 

 

 In response, the Bank contends that it sets a distinction between working days and 

calendar days, pursuant to Rule 71.00 (b) (i) of the Staff Rules which states: “The total 
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amount of accumulated annual leave which may be carried over from one leave year to 

the next shall not exceed fifty percent (50%) of the annual rate of accrual as at 31 

December of a given year, up to an aggregate maximum of sixty (60) days. Any unused 

annual leave days in excess of the authorized carryover ceiling shall be forfeited.” 

 

According to the Bank, the Applicant would be entitled to a maximum of 60 working 

days, amounting to 88 calendar days (60 x 365/250 working days = 88 working days). 

 

30. To justify the above method, the Bank refers to sub-paragraph 3.7 of Executive 

Instruction EI 004/91 concerning staff leave entitlements issued by the President on 2 

April 1991. 

 

The Tribunal is of the view that by proceeding as it did, the Bank violated no statutory 

regulation and correctly applied Rule 71.00 (b) of the Staff Rules. In claiming that he was 

prevented from going on annual leave for job-related reasons, the Applicant shows no 

material proof in support thereof, and fails to establish that in law such proof would 

waive the limit on accumulated leave fixed by Rule 71.00 (i) (b) of the Staff Rules.  

 

IV. THE DECISION 

 

31. For these reasons, the Tribunal decides to: 

 

1. Dismiss the Applicant’s claims that the termination of his appointment was 

wrongful; 

 

2. Grant to the Applicant’s request in connection with the reimbursement of the 

medical expenses unduly deducted with effect from 10 July 2001; 

 

3. Dismiss the Applicant’s claims seeking the inclusion of 16 days of accumulated 

leave; 

 

4. Award the Applicant the sum of two thousand United States dollars (USD 2 000) 

as legal costs. 

 

 

 

Professor Maurice GLELE AHANHANZO   President 

 

 

Albertine LIPOU MASALA     Executive Secretary 

 

 

COUNSEL FOR THE APPLICANT: 

 

Barrister N’Dri Thomas 
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COUNSEL FOR THE RESPONDENT: 
 

Ms. Cecilia AKINTOMIDE 

 

Assisted by 

 

Mr. Alain KOFFI 


