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I.  THE FACTS 
 
1. The Applicant joined the African Development Bank on 7 October 2000, at the age of 

56 years, as Manager of the Goods and Services Procurement Division, CADM.2, of 
the Administration Department. According to the terms of contract, as worded by the 
Respondent in the letter of appointment dated 21 June 2000, she was recruited for two 
(2) years, subject to a twelve (12) month probation during which either party may 
terminate the engagement by giving a one month’s notice or by paying the equivalent 
to a month’s salary in lieu of the said notice.    
 

2.  During the recruitment process, the Applicant had seemed to be the applicant with the 
best profile in light of the requirements stated on the job description form. She served 
the Bank for eight months under the supervision of Mr. Birama B. SIDIBE, Director, 
CADM. 

 

3. Following a negative evaluation report filled and signed by him on 11 June 2001 (Staff 
Probationary Appraisal Form), Mr. SIDIBE informed his colleague Mr. Ousmane 
KANE, Director CHRM (Department of Human Resources) by a confidential note on 
the poor performance of the Division Manager, CADM.2.  The Director, CHRM, 
concurring with the recommendation of the Director, CADM, was of the view that the 
Applicant’s employment was not to be confirmed and recommended to the President 
of the Bank that her contract was to be terminated.   

 
4. On 26 June 2001, the Respondent notified the Applicant in writing that her contract 

was being terminated effective 15 July 2001. The Respondent justified the decision on 
the grounds of poor performance “in achieving the objectives of the position”, citing 
Staff Regulations 6.11.1 (viii) and 6.11.2 (ii).   

 

5.  In its termination of appointment notification, signed by the Director, CHRM, the 
Respondent determined that by virtue of Staff Regulation 6.12.7 the Applicant would 
receive the following compensatory payments:   
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-  sixty (60) days of salary in lieu of notice,  
  -  one (1) month salary in respect of termination benefit, 
  
 and additionally: 
  
  -  payment of accumulated leave days,   

-  reimbursement of Staff Retirement Plan contributions, 
  -  repatriation entitlements.  
 
6. By a letter of 1 July 2001, the Applicant requested the President to reconsider his 

decision not to confirm her appointment. By a letter of 13 July 2001, the Applicant 
was informed that the President, after a review of the case, had decided to maintain his 
decision. 

 

7.  On 13 December 2001, the Applicant sent to Vice-President CMVP, Mr. Chanel 
BOUCHER, a request for the administrative review of the decision to dismiss her.  
She received no answer to this request.   

  
8.  On 8 February 2002, the Applicant approached the Staff Appeals Committee.  She 

requested the cancellation of her dismissal or full payment of the months of salary 
from the date of dismissal to that initially set for the termination of the contract (11 
October 2002).  In addition, she demanded compensation for all the prejudice (moral, 
professional) and suffering she had faced (mental and emotional).   

 
9.  Upon review of the documents produced and based on the hearings of both parties, the 

Appeals Committee found a number of irregularities in the Applicant’s dismissal 
procedure. Consequently, in its report of 5 October 2004, the Appeals Committee 
made the following recommendations to the President of the Bank:     

 
-  quash the decision and pay the Appellant four months of salary 

representing four months of salary arrears;   
-  also pay the Appellant twelve months of salary for moral and material 

prejudice;  
 
-  withdraw from her file all documents and reports concerning the 

evaluation of her performance;  
 

-  hand over to her all documents and reports concerning the evaluation of 
her performance; and   

 
-  reject all other claims. 

 
10.  By letter of 9 December 2005, the President of the Bank, informed the Applicant of his 

decision to reject the recommendations of the Staff Appeals Committee. This 
correspondence was sent to the wrong address and reached the Appellant only on 13 
January 2005. Through an application dated 9 March 2005, the Appellant seized the 
Administrative Tribunal.  
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II.  ARGUMENTS OF THE PARTIES 
 

The Applicant   
 
11.  The Applicant contests the decision to dismiss her and the rationale behind the 

decision. Her complaints concern: the arbitrary nature of the decision, the absence of 
valid grounds or reasons, the irregularity of the procedure, the lack of professional 
supervision and mentoring during her probationary period and the violation of the 
principle of legitimate expectations.        

 
The Applicant’s Performance as Division Manager, CADM.2  

 
12.  The Applicant recalls firstly the circumstances in which she assumed duty and the 

working environment in which she headed CADM 2 during the eight months she spent 
in the Bank. When she took up office, the Bank was “often closed” because of the 
political situation prevailing in the host country in October 2000. The streets of 
Abidjan were unsafe owing to disturbances surrounding the contested election of 
President Gbagbo.    

 
13.  The Applicant found herself at the head of a Division of twenty five people, which 

was beset by serious problems: staff instability, inefficiency, incompetence, delays in 
processing files.  The Applicant also states that staff of the Division had a heavy 
workload, very low morale and worked under pressure from 7.30 AM to 6.30 PM, 
including on Saturdays, without any compensation whatsoever.  In addition, a new 
information management system had just been introduced and staff had not been 
adequately prepared for it.    

 
14.  It was under such conditions that the Applicant was to undertake a whole series of 

reforms: introduce new procurement procedures more consistent with international 
standards, start a further training programme for staff, establish close collaboration 
with the Operations Departments and assist them in adapting their procurement 
practices to more modern standards.      

 
15.  By coming to head the Division, the Applicant set herself as priority to close the 

accounts for 2000 and to finish processing the volume of unpaid bills.  On the fifth 
month, she prepared and submitted to her supervisor a document in which she set out 
the Division’s objectives for the year 2001 (Annex 6 of the Application, Objectives 

2001 for the CADM.2 Division).  The document outlines the reforms and changes that 
the Applicant had in mind:  

 
- promotion of a highly qualified and respected staff through training sessions 

aimed at enhancing the level of competence and professionalism especially 
among GS and STS;    

 
- optimisation of output through functional reorganisation in the Division, 

evaluation of the Bank’s procurement procedures, preparation of new 
contracts, guide and manuals;    
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- improvement of the quality of services by offering user departments and their 

administrative assistants a better knowledge of procurement procedures and 
rules and teaching the business world the demands and values of the Bank 
(based on equity and transparency as principles of competition).   

 
The Applicant was of the view that her supervisor did not give the document the 
expected and desired attention.   

 

16.  On 13 July 2001, two days before stopping work, the Applicant sent Mrs. Kadidiatou 
DADIÉ (appointed to act as Division Manager, CADM.2) a fifteen page handover 
report (Annex 9 of the application, CADM.2 Handover Report). The purpose of this 
report was twofold: the Applicant’s contribution to improving the running of the 
Division CADM.2, and a response to the Respondent’s “poor performance” 
evaluation.  

 
No Grounds for the Dismissal  

 
17.  The Respondent justified the termination of her contract with the argument that 

recruitment objectives had not been reached. The Applicant retorted that when she 
assumed office the performance objectives were set out in concert with her immediate 
supervisor. No meeting was held in that regard, even when the Applicant had 
submitted the document mentioned above.   

 
18.  For the Applicant, the Respondent seems to be confusing two notions, that of the 

performance objective and that of the job description, when the Respondent claims to 
have defined the objectives in the job vacancy notice (comprising description of the 
position of Division Manager CADM.2). The Applicant mentions the obligation of the 
Respondent, laid down in its own Performance Management Guide, to set out 
performance objectives by mutual consent with each staff member.  In light of all 
these shortcomings, the Applicant is of the view that the allegations of unfulfilled 
objectives are unfair and must be rejected.   

 
19. The Applicant contends rather that she is a victim of the “discriminatory” and 

“defamatory” remarks made by her former supervisor. According to the latter, the 
Applicant’s “age” excluded any prospect of improving her performance through 
training and development activities. Such a comment, the Applicant concludes, 
prompted the President of the Bank to ignore ipso facto the other two options instead 
of dismissal, namely that of confirmation of the employment and that of extension of 
the probationary period pending possible improvement of the criticised performance.  
   

20.  The Applicant recalls that although the Respondent had tried to minimise the 
implication of such comment to the Staff Appeals Committee, it is detrimental to her 
professional reputation. The Respondent has an obligation of “respect and 
consideration” for staff members.  Moreover, the Bank knew the Applicant’s age at the 
time of her recruitment and in none of its texts does it impose an age limit for training 
of its staff.     
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Lack of Professional Coaching, Mentoring and Guidance  

 
21.  The Applicant states that she received no assistance from her supervisor in the conduct 

of her assignments. Instead, the latter fostered a climate of animosity, fanned by 
unjustified criticisms. The supervisor’s role was in fact limited to drawing attention to 
“alleged weaknesses” couched in general and vague language.  The supervisor did not 
provide any assistance to her as required by Section 4.4. of the Performance 

Management Guide. 
 
22.  Referring to the Rossini case (Decision n°31 of the World Bank Administrative 

Tribunal), the Applicant recalls that receiving appropriate guidance and training is one 
of the fundamental rights of a staff member during the probationary period.  For 
failing to fulfil that obligation, the Respondent compromised the possibilities of 
confirmation of the Applicant’s contract.   

 
23.  The Applicant’s plea is illustrated by the question of mid-year evaluation. Such 

evaluation should have been conducted in her case around mid-April 2001. It would 
have been the opportunity for the supervisor to point out the weaknesses and mistakes 
to the Applicant so that she could take steps for improvement.    

 
Illegitimacy of the Dismissal Procedure  

 
24.  The Applicant asserts that her appointment was terminated in patent violation of the 

Respondent’s own texts and the rules governing international civil service.  
 

25.  The clauses of the Staff Regulations (6.11.1 (viii), 6.11.2) and Staff Rules (Rule 
64.03) on the conditions for termination during the probationary period were not 
complied with.   

  
26.  The Applicant was penalised through the retention of documents and information 

indispensable for the organisation of her defence before the Staff Appeals Committee.  
She was deprived of means to argue her disagreement of the remarks made by her 
supervisor contrary to the provisions of the Performance Management Guide (section 
5.9).  The Respondent had in its possession two types of documents.  The first set were 
the documents it produced and which make up the file based on which the Bank’s 
President took his decision to dismiss the Applicant well before the end of the first 
year of probation, i.e. the probation period appraisal form filled and signed by the 
supervisor and the CADM.2 Division Manager Performance report sent to the Director 
of CHRM by the same supervisor.  It was only in December 2001, five months after 
her departure from the Bank, that the Applicant knew about these documents.  The 
second set of documents included the staff’s file to which for a long time she had no 
access.  The Applicant therefore deduces from such behaviour a clear intention on the 
part of the Respondent to judge her secretly and scorn her rights.     
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27.  The authenticity of the documents produced by the Respondent seems dubious, 
consolidating thus the feeling of lack of transparency in the dismissal procedure.  The 
documents mentioned above of the application present a number of technicalities 
which make the identification of their authors arguable.  The Respondent which is 
quick to stigmatise staff for “unsatisfactory performance” refrains or is unaware that 
its official documents should be dated, signed and certified, especially when they 
concern staff members’ careers.   

  
Absence of any Prior Dismissal Notice  

 
28.  Similarly, there was never any discussion with the supervisor concerning the 

“preliminary performance review” nor was the Applicant notified of any professional 
weaknesses and shortcomings. Referring to AMERASINGHE (Law of the 

International Civil Service, 1988, Vol. 1, p. 373), the Applicant underlines that in 
relation to termination of contract for poor performance, the lack of oral or written 
notice, duly entered into the staff member’s file, is a serious irregularity, the purpose 
of the notice being to give the staff the possibility to address his/her shortcomings and 
improve his/her performance. The World Bank Tribunal confirmed the importance of 
an adequate warning in the Samuel-Thambiah case (decision No. 133). Such notice is a 
fundamental guarantee of the regularity of the dismissal procedure.       

 
Violation of the Principle of Legitimate Expectation  

 
29.  Based on the judgements delivered by the Administrative Tribunal of the International 

Labour Organisation (Fernandez-Caballero case, judgement No. 946, paragraph 7; 
Liegéois case, judgement No. 1082, paragraph 18; Schickel-Zuber case, judgement No. 
1212, paragraph 3), the Applicant underlines the confidence that the employment 
contract fosters between the employer and the staff.  By virtue of this contractual 
agreement, the Bank had the obligation to inform the Applicant of any action and any 
intention likely to infringe her rights, her legitimate interests.  The Applicant argues 
that she was not informed by the Respondent that her contract may be terminated for 
whatever reason.    

 
Abuse of Power 

 

30.  The Applicant notes that all the facts reported on the procedure of her dismissal 
suggest an abuse of power on the part of the Respondent.  She maintains that she was 
faced with a fait accompli, after being deprived not only of assistance from her 
immediate supervisor, but of a regular evaluation of her performance and means for 
her defence.    

 
The Respondent 

 
31.  The Defendant challenges all the Applicant’s charges against it and submits a number 

of documents which illustrate the Applicant’s shortcomings, mistakes and 
“incompetence”.  The Respondent asserts that its decision was well justified, grounded 
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in law, by virtue of its own texts and the jurisprudence of administrative tribunals 
entrusted with adjudicating international civil service disputes.  

 

Charges against the Applicant 

 
32.  According to the Respondent’s arguments, the Applicant made mistakes that justified 

and motivated the decision to terminate the appointment. According to the 
Respondent, the Applicant:   

 
i) was systematically late at meetings and on assignments;   

   
ii) was made careless mistakes and was negligent; 

 
iii) was incapable of leading;   

 
iv) was disrespectful of hierarchy;    

 
v) was patently rude in her professional relations and contacts with external 

suppliers and other Bank.  She was a poor communicator and her behaviour led 
to several complaints.    

 
33.  This lack of professionalism, which is evident from the Applicant’s “impolite 

comments”, snappy or condescending tone used in her administrative correspondence, 
has been rather detrimental to the Respondent and the image of CADM.2.   

 
34.  The Respondent states that it tried to address these shortcomings and disagrees with 

the allegations that it did not provide the Applicant with professional assistance, or 
failed to monitor the Applicant and enable interaction with her immediate supervisor. 
The Respondent submits to the Tribunal many e-mail exchanges between the 
Applicant and her supervisor.  The Respondent is in particular draws the attention of 
the Tribunal to copies of correspondence attached as annexes VI, VI (a), VII, VIII, X, 
XV of its rejoinder.  These exchanges suggest that the Applicant went as far as 
expressing gratitude to her immediate supervisor for his advice and assistance, even 
promising not to make the same mistakes again.       

   
The Legal Grounds for the Respondent’s Decision 

  
35.  The Respondent upholds the exercise of his discretionary power as a fact “well-

established” by jurisprudence for administrative review in international civil service.  
Job classification, performance evaluation, non-renewal of contract fall into this 
category of administrative decisions involving the exercise of this power.    
 
For the Respondent, decisions on commitments tied to the condition of the 
probationary period come under this type of dispute to which can be applied the 
principle of limitation of international administrative tribunals’ power of review.  The 
Respondent refers to judgements and decisions delivered successively by the ILO 
Administrative Tribunal in the Kersaudy (judgement No. 152), Molina (judgement No. 
440), Schawalder-Vrancheva (judgement No. 226) cases, and by the World Bank 
Administrative Tribunal in the Salle (decision No. 10), Zwaga (decision No. 225), 
Gyamfi (decision No. 28) cases.    
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36.  The Respondent upholds that its own legal instruments, the Staff Regulations (6.4.3 

and 6.11.2) and Rules (64.03), define two types of performance evaluation, depending 
on whether it is for staff on probation or already confirmed.  In that connection, the 
Respondent denounces the abusive exploitation of its texts by the Applicant.  The 
Performance Management Guide for instance cannot apply to her for three reasons.  

Firstly, this text does not have a retroactive effect; it was adopted only in November 
2001, whereas the decision to terminate the Applicant’s appointment dates back to 26 
June 2001.  Secondly, the purpose of this Guide is to regulate the procedure for 
evaluating the annual performance of staff who have successfully completed the 
probationary period.  Lastly, as at 31 December 2000, the Applicant could not fulfil 
the condition of at least six months’ service for the provisions of this Guide to apply to 
her.  Similarly, for the last two reasons mentioned above, Presidential Instruction n° 
001/98 cannot apply to the Applicant’s case.       

 
37.  The Respondent’s interpretation of its own text on its performance evaluation system 

leads it to conclude that it is rather on Rule 64.03 of the Staff Rules (and Rule 611.02) 
that the Applicant should base her arguments.  According to Rule 64.03 on probation, 
in no way is the Respondent obliged to communicate to the staff member (on 
probation) a copy of the Performance Evaluation Report nor make known to the staff 
the recommendation made by the President of the Bank following this evaluation.  
Similarly, the Applicant cannot be allowed unlimited access to the hard disc, or to 
documents prepared by her during her term in the Bank; they remain the exclusive 
property of the Respondent. It is up to the Respondent alone to decide if and when 
documents can be accessed.    

 
38.  The Respondent states that it is its right to give a confidential character to the 

Applicant’s evaluation report as it did.  What is important for the Respondent is that it 
notified the staff member orally and in writing of her professional weaknesses.  
Accordingly, the Applicant was fully aware of the substance of the report even if she 
was not the first to know.  Thus, by constantly drawing attention to her professional 
shortcomings that were detrimental to the employer, the Respondent gave the 
Applicant the opportunity to improve her performance, and thus make foreseeable the 
decision it took at the last resort.  For the Defendant, its point of view is consistent 
with existing jurisprudence (decisions delivered by the World Bank Administrative 
Tribunal in Rossini, decision No. 31, Suntharalingam, decision No. 6, or by the ILO 
Administrative Tribunal in Kersaudy or Schickel-Zuber, cases already referred to). 

 
39.  The Respondent considers that it has complied with the demands of regularity in the 

Applicant’s dismissal procedure.  The Respondent is pleading that over and beyond 
the general notion of regularity that the procedure could present, in light of 
jurisprudential developments of the World Bank’s Administrative Tribunal (mentioned 
by the Applicant), its content is attendant on the specific provisions of the Staff Rules 
and Regulations of this Institution.  Such provisions cannot apply here and directly to 
the Respondent.    

 
40.  The Respondent does not consider as a reason for removing from its decision the 

controversial points that the Appeals Committee raised in its report and that the 
Applicant refers to in her plea.    
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41.  Firstly, the illegibility of the date on the letter terminating the Applicant’s contract is 
due to the quality of the photocopies of the said document.  The Respondent confirms 
that the original bears the date of 26 June 2001, despite an “obvious typographical 
error” which covers part of the first figure. Nothing authorises any observer to suppose 
that this letter was written earlier.   

 
42.  Secondly, the omission of the date on the memorandum through which the Director of 

the Human Resources Department, CHRM, “requests’’ the “approval” of the Bank’s 
President to “terminate Mrs. C. W.’s appointment” is due to administrative negligence, 
the Respondent admits.  It was even noted by the Bank’s President. However, the 
validity of the document cannot be altered so long as it bears the date of registration at 
the Office of the Vice-President, CMVP, and that the decision was endorsed by the 
Bank’s President. 

 
43.  Thirdly, the alterations on the “photocopies” of this same document are the result of a 

clumsy initiative on the part of a staff member of the Human Resources Department.  
He wanted to «erase» the President’s comments on the main document of the file.  The 
presence or absence of such annotations does not in any way alter the contents of this 
memorandum.  In a concern to remove any doubt, the Respondent has attached as 
Annex XX of its rejoinder two versions of the photocopy of the document in question, 
with and without the alterations.   

 
44.  Fourthly, the role played by the Director CHRM in taking the decision has given rise 

to diverging interpretations.  The Appeals Committee admits not being in a position to 
provide evidence that the termination of the Applicant’s contract is indeed an act of 
the competent authority prior to notification of the Applicant (Staff Appeals 
Committee, Report and Recommendations, paragraph 19).  The Respondent is blaming 
the Appeals Committee to have confused the exercise of discretionary power with the 
conduct of administrative acts on the instruction of the authority enjoying such 
discretionary power: the Director CHRM only exercised his administrative task 
functions.  

 
Allegation of Age Discrimination 

 
45.  The Respondent admits that it was fully aware of the Applicant’s age at the time of her 

recruitment, thinking that her long years of experience would be a major asset during 
the four years she would serve the Bank, in other words until her retirement set at 60.  
However, the Applicant did not live up to expectations. The supervisor’s comments on 
the Applicant’s age were made in a specific context: the issue was whether the 
Applicant’s shortcomings could be addressed through further training. The 
Respondent was right to wonder whether to invest in a further training programme so 
that the Applicant could reach its objectives. The Respondent is of the view that it was 
right to have taken the decision it did, as demonstrated by the Crapon de Crapona and 
Heyes cases (judgments Nos. 112 and 453 of the ILO Administrative Tribunal).   

 
Applicant’s Legitimate Expectation 

 
46.  According to the Respondent, the Applicant does not provide any legal element 

supporting the contention that the principle of legitimate expectation was violated.  It 
is trite law that a legitimate expectation can only arise from a specific commitment or 
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some other “thing” that would import a binding commitment. The terms of the 
appointment letter clearly spell out the nature of the contract: a fixed term contract 
subject to the condition of a twelve-month probationary period during which the 
contract may be terminated at any time by either party. The only obligation to which 
the Defendant was tied was that of taking a decision to confirm or terminate the 
employment prior to the expiry of the probationary period. Consequently, the 
Applicant’s claim baised on the expectation to see her employment confirmed has no 
legal basis.  

 
 
III.  CLAIMS OF THE PARTIES   
 

The Applicant 
 
47.  The Applicant maintains that, by joining the Bank, she gave up a long career in 

Europe. The termination of the contract quashed all hopes of its renewal at the end of 
two years, in keeping with the Bank’s policy whereby temporary employments are 
renewed several times rather than be converted into permanent career contracts.  By 
accepting to serve the Bank, the Applicant cherished the hope of working till 
retirement.  Loss of the employment was detrimental from the professional, moral, 
emotional, physical and material standpoints. Therefore, she requests that the Tribunal:  

   
-  rescind the Defendant’s decision ending her appointment;  

 
- order that she be reinstated or that payment be made to her of four (4) years of 

salary corresponding to:      
 

a) sixteen (16) months of the salary she would have earned if this 
wrongful decision had not been taken;  

   
b) prejudice caused by her loss of “professional reputation,” career 

opportunity, and physical and emotional suffering;  
 

c) US taxes due on the award.    
   

- order that the decision of dismissal be expunged from the Applicant’s file in 
the Bank; 

 
- award legal costs, of an amount to be determined. 

 
The Respondent 
 

48.   The Applicant’s claims are based on an erroneous vision of applicable law and on a 
selective relation of the facts.  Therefore, since the Applicant has not been able to 
establish that the decision to terminate the probationary period was illegal, the 
Respondent requests that the Tribunal reject the application 2005/03.    
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IV.  THE PROCEDURE    
 
49. Before the oral proceedings, which took place on 5 May 2006, the Tribunal received 

two requests for participation in the proceedings as amicus curiae in accordance with 
Article XVIII of the Rules of Procedure. The first one of these requests emanated from 
the Government Accountability Project (GAP), a nonprofit; public interest 
organization incorporated in the United States of America, pretending to combat on a 
universal basis corruption, waste; abuse of power and lack of accountability and 
transparency. Since the written submission filed by the GAP contained a considerable 
number of pages addressing the specific case of the Applicant, which could only be 
based on hearsay evidence beyond the direct knowledge of the organization, the 
Tribunal refused to accept that submission. However, it authorized the GAP to make 
an oral statement on the general aspects of the case insofar as a public interest is 
involved. That statement was made during the hearings on 5 May 2006. 

 
50. The second request for participation as amicus curiae emanated from the Staff Council 

of the Bank. However; since the person chosen by the Staff Council to take the floor, 
Mr. Tah Asongwed, had represented the Applicant during the hearings before the Staff 
Appeals Committee, the Tribunal was unable to grant him leave to appear in the 
current proceedings. The Tribunal is of the view that such an accumulation of 
functions is unacceptable. An amicus curiae is meant to draw the attention of the 
Tribunal to specific general interest aspects of the case, but is not supposed to defend 
the rights and interests of an applicant in parallel to the applicant himself and his/her 
lawyer. 

 
51. At the hearing on 5 May 2006, Mr. Sidibe, the former supervisor of the Applicant, was 

heard as witness. 
 
 
V. THE LAW 

 

52. The Tribunal is called upon to determine whether the appointment of the Applicant 
was terminated in accordance with the relevant provisions of the Staff Regulations and 
Staff Rules of the Bank, taking also into account the generally recognized principles of 
international administrative law as referred to by Article V (1) of the Statute of the 
Tribunal. 

 

53. As far as the applicable procedure is concerned, the Tribunal notes that pursuant to 
Staff Regulation 6.11.1 (viii), the President of the Bank holds the power to bring to an 
end any appointment subject to a probationary period. The time limits set forth in Staff 
Regulation 6.11.2 were respected. Notification must be made to the staff member 
concerned at least 60 days before the end of a probationary period. Since the Applicant 
had joined the service of the Bank on 7 October 2000, the letter of 26 June 2001 
reached her well before the 60 day period started running. 

 

54. The letter of appointment of 21 July 2000 stated explicitly that during the probationary 
period either party was entitled to terminate the appointment by giving one month’s 
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notice in writing or the payment of one month’s salary in lieu thereof. On 26 June 
2001, the Applicant was informed that her contract would come to an end on 15 July 
2001. Accordingly, since the remaining time in the service of the Bank was to be less 
than one month, the Bank was prepared to pay to her 60 days’ salary in lieu of notice. 

 

55. There was no need for the Respondent to show that the services rendered by the 
Applicant were unsatisfactory or that she had failed to carry out her duties and 
obligations unsatisfactorily. A comparison of the different instances of termination of 
appointment as provided for by Staff Regulation 6.11 makes clear that only in case of 
a confirmed appointment does the Bank have to establish such defective performance 
(Staff Regulation 6.11.1 (ii)). No similar specification can be found in Staff 
Regulation 6.11.1 (viii)) which deals with the termination of appointment subject to a 
probationary period. Quite obviously, the intention behind this differentiation is to 
grant the President of the Bank a large measure of discretion with regard to an 
employee on probation. New staff must have the full confidence of the Management 
of the Bank. Such confidence is predicated on a sum total of criteria which do not 
easily lend themselves to being specified in accurate detail. Any staff member must 
not only fit into the structure of the Bank in a technical sense as a competent 
professional, but must also be compatible with its general human environment. 

 

56. The Applicant alleges first that the reasons given in the letter of dismissal of 26 June 
2001 did not reveal the full truth. The Bank does not contest the fact that the basis of 
its decision was the negative evaluation given by the immediate supervisor of the 
Applicant, Mr. Sidibe, in the Staff Probationary Appraisal Form on 11 June 2001 and 
the annexed memorandum. Both documents contain an extensive description of 
alleged failures and deficiencies. In contrast, the letter of 26 June 2001 mentions in 
one sentence only the conclusion reached by the Bank to the effect that the 
Applicant’s “performance in achieving the objectives of the position which [she is] 
recruited for has not been met”. 

 

57. The Tribunal is not called upon to assess whether the Applicant’s performance 
corresponded in fact to the legitimate expectations of the Bank. Regarding the letter of 
dismissal, its only task is to determine whether a staff member on probation must be 
fully informed in that formal act about all the reasons underlying the decision taken by 
the Bank. The Staff Regulations and Staff Rules do not explicitly provide for such a 
duty. Nor do the general principles of international administrative law establish such a 
requirement. The letter of 26 June 2001 had as its primary function to apprise the 
Applicant of the non-confirmation of her appointment. Essentially, the Bank 
communicated to the Applicant that it was dissatisfied with her services. The brevity 
of this message does not amount to irregularity. 

 

58. It is another question altogether whether the Bank had an obligation, before taking the 
decision to terminate the appointment of the Applicant, to confront her with the 
findings made by her supervisor, providing her with an opportunity to defend herself 
against the charges underlying the dismissal. The jurisprudence of the international 
administrative tribunals is unanimous in holding that such an obligation does exist, 
even in the case of staff still in their probationary period. Not only the Administrative 
Tribunal of the World Bank has expressed itself in this sense (see judgments in 
Suntharalingham, decision No. 6 [1981], paras. 34-36; Salle, decision No. 10 [1982], 
para. 59; Samuel-Thambiah, decision No. 133 [1993], para. 32; Zwaga, decision No. 
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225 [2000], paras. 32, 54-56), but also the ILO Administrative Tribunal (Schickel-

Zuber, judgment No: 1212 [1993], para. 3), the judicial body having the largest 
experience with staff disputes in international organizations. An employee which 
management intends to dismiss needs to be apprised of that intention in due time so 
that he/she may make a new effort to improve his/her performance. 

 

59. As the file reveals, no such warning was given to the Applicant. The Respondent 
contends that the Applicant had been made aware of the flaws affecting her work in 
the Bank during the many work contacts she had had with her supervisors. To support 
its contention, it has produced a number of e-mail correspondence from which it 
derives indeed that some personal frictions existed between the Applicant and her 
immediate supervisor, Mr. Sidibe. However, as a whole the mails brought to the 
cognizance of the Tribunal – which were unilaterally selected by the Respondent - 
prove no more than that there existed a less than harmonious working relationship 
between the Applicant and her supervisor. They do not disclose that at any time an 
attempt was made to confront the Applicant in a comprehensive manner with the 
negative assessment gained by the Bank of her professional activity. 

 

60. There is indeed no document in the file which would show that ever an assessment 
meeting took place between the Applicant and Mr. Sidibe. When heard as a witness, 
Mr. Sidibe confined himself to stating that the file was replete with documentation 
showing that the Applicant had many times been called upon to discharge her duties in 
a manner corresponding to the rules and needs of the Bank. The Tribunal concludes, 
however, that the few excerpts from a daily practice where hundreds, even thousands 
of e-mails may have been exchanged, are no adequate substitute for an – even 
informal – procedure that would have given the Applicant a full opportunity to 
respond to the charges leveled against her and to present her own views. It is 
significant, in this regard, that the e-mails provided by the Bank consist mainly of 
admonitions and instructions by Mr. Sidibe whereas little room is given to what the 
Applicant had to say. 

 

61. The failure to confront the Applicant with all the qualms which according to the Bank 
spoke in her disfavor is all the more serious since the Staff Probationary Appraisal 
Form, complemented by a memorandum which was originally unsigned and which 
still bears no date, contains a truly disastrous assessment of the Applicant. In almost 
all of the particularized categories of assessment the Applicant is classified in the 
lowest grade. The Form does not contain a single observation that would mention 
positive achievements. This finding is truly striking, given the fact that the Applicant 
had a long career in international organizations before joining the Bank. 

 

62. As already stated, it is not the task of the Tribunal to evaluate on its part the 
professional performance of the Applicant. However, it was specifically contended by 
the Applicant and not contested by the Respondent that the Applicant arrived at a 
difficult moment for the Procurements Division which she was to head. The Applicant 
described the situation in the Division as “chaotic”. She was expected to bring order 
and stability to the Department. This challenging task was even more difficult in that a 
number of posts were vacant and were filled only during the first three months of 
2001. Clearly, these factors required to be taken into account in evaluating the 
performance of the Applicant. The Tribunal holds that to disregard the overall 
situation prevailing in the Procurement Division amounts to overlooking “essential 
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facts”, a failure which the Tribunal must duly note in accordance with the general 
principles of international administrative law (see for instance ILOAT judgment in 
Schickel-Zuber, already quoted, para. 2). Without weighing both the positive and the 
negative elements confronting the Applicant and entailed by her work, the Respondent 
was not able to reach an objective and balanced picture of the role played by the 
Applicant since her arrival in the Bank. 

 

63. The Tribunal notes, furthermore, that the proceedings of administrative review, 
initiated by the Applicant through her letter of 1 July 2001, were of no avail. The 
Applicant, who complained that no details about the justification of her dismissal had 
been given to her in writing, was not granted a hearing. She received only a letter of a 
few lines (dated 13 July 2001) in which the Director of the Human Resources 
Management Department communicated to her that the President had maintained his 
decision not to confirm her appointment. 

 

64. That the letter of dismissal came as a surprise to the Applicant is also due to the fact 
that the Applicant did not enjoy any of the care which is due to every staff member in 
the course of the staff evaluation process. 

 

65. Erroneously, the Applicant referred originally to the Performance Management Guide 
of the Bank, which came into force only in November 2001, after the Applicant had 
left the Bank. However, this Guide is not without any relevance inasmuch as it reflects 
general principles which have to be respected under any circumstances. In any event, 
before the coming into force of the Guide the legal position was not equivalent to a 
black hole. At the time when the Applicant was in the service of the Bank, the 
applicable instrument was Presidential Instruction No. 001/98 of 3 February 1998, 
which endorsed and complemented the “Guide to Performance Evaluation and Staff 
Development Process”, issued by the Department of Human Resources Management 
(CHRM) at a time not indicated by that instrument itself. It is true that the Presidential 
Instruction limits its scope ratione personae to “all staff who have been with the Bank 
for six months or more by December 31” of any given year. However, this proviso 
indicates only the general orientation of the performance evaluation process. It is made 
clear by the Guide (p. 4) that “in addition to the annual appraisals … supplementary 
performance appraisals are required for: … Employees ending (of) their probationary 
period”. It is clear from this specific proposition that, contrary to the Respondent’s 
submissions, the Applicant could not remain totally excluded from the advantages of 
the measures detailed in the Guide. 

 

66. The Guide provides that individual objectives are to be agreed upon with every staff 
member “at the beginning of the period”. It is not clear from the Guide whether this 
rule applies also to newly recruited staff who, quite obviously, are most in need of 
being told in precise terms what is expected of them. The Applicant complains that no 
such determination of objectives took place in her case. In this regard, the Tribunal 
notes that the Applicant was recruited as a professional with many years of practical 
experience in the field of her new assignment. It was abundantly clear that she was 
expected to revitalize a department of the Bank where serious weaknesses had come to 
light. Accordingly, the aim of her appointment was to remedy these weaknesses. No 
formalities were needed to specify that task. 

 



 15 

67. However, the Tribunal must note that none of the other steps prescribed by the Guide 
were taken to settle the problems which emerged successively in the months following 
the assumption of her duties by the Applicant. A reasonable construction of the Guide 
in conjunction with Presidential Instruction would have required to apply the 
procedures outlined in the Guide before making a final determination on the 
confirmation of the contract of the Applicant. The Presidential Instruction specifies in 
this regard (point 3.2) that “there shall be a meeting between the staff member and the 
supervisor prior to the actual completion of the evaluation form”. This proviso is 
particularized and amplified in the Guide (p.5): 
 

 

“Before embarking on the actual completion of the form there shall be a 
meeting between the staff member and supervisor. Before the meeting, the 
staff member should be informed of the time and date for the meeting. Staff 
member is required for the purposes of the meeting to prepare a list of main 
achievements compared to agreed objectives and targets. He or she also 
records any factors that might have affected results, including those outside 
his/her control …”. 

 

It was already emphasized that no such meeting took place between the Applicant and 
her supervisor, Mr. Sidibe. 

 

68. It is obvious that the duty of care incumbent on the Bank varies according to the 
hierarchical position of a staff member: The Applicant had been recruited as a 
manager with many years of professional experience. It could be expected that she 
would discharge her duties largely on the basis of that experience quite independently, 
without needing constant coaching and monitoring. In the case of a younger 
professional, the Bank would have had to be much more forthcoming in providing 
assistance during the first months of employment. Nevertheless, the instant dispute 
shows with great clarity that also at the hierarchical level of the director of a 
department guidance and mentoring are indispensable. If the tensions that had arisen 
between the Applicant and her supervisor had been addressed openly and frankly at an 
early date, the breakdown in the working relationship which eventually occurred could 
either have been averted, or such a discussion could have proved firm grounds for the 
conclusion that indeed a fruitful long-term working relationship was outright 
impossible. 

 

69. The Tribunal must therefore conclude that there was a violation of due process, 
without having to rely for this conclusion on the case law of the World Bank 
Administrative Tribunal (Salle, already referred to, para. 32; Zwaga, already referred 
to, paras. 38, 42) which, as indicated by the Respondent, reflects indeed specific 
regulations enacted by the World Bank. The Applicant was not afforded the 
procedural guarantees to which she was entitled even though being a staff member 
whose appointment had not yet been confirmed. The Tribunal has duly taken note of 
the case law of the ILO Administrative Tribunal according to which during his/her 
probationary period a staff member does not enjoy the same full protection as an 
employee in a regular position (Kersaudy, decision No. 152 [1970]; Schawalder-

Vrancheva, decision No. 226 [1974]). However, both judgments make an exception 
for grave procedural irregularities. In the instant case, the Tribunal is indeed of the 
view that to deny the Applicant the assistance provided for in respect of the evaluation 
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process and to deny her at the same time any opportunity to refute the critical 
comments by her supervisor in his conclusive evaluation amounts to a grave 
irregularity. 

 

70. It is true that in Suntharalingam (already referred to) the World Bank Administrative 
Tribunal held that the applicant could without any hindrance exercise his right of 
defence when he challenged the decision of dismissal before the Appeals Committee, 
being provided on that occasion with the complete text of his evaluation so that he had 
full knowledge of the facts necessary to argue his case properly. The legal proposition 
underlying this inference does not lend itself to an application in the instant case. In 
Suntharalingam the appointment was terminated on 15 April 1980 and the applicant 
received even a specific sick leave until July 1980 and thereafter a further special 
leave of six months. When the case was heard in December 1980 by the Appeals 
Committee of the World Bank, he was thus still in the service of the Bank so that his 
defence was not seriously compromised. By contrast, in the case of the Applicant the 
proceedings before the Staff Appeals Committee, which commenced on 12 February 
2002 through the appeal lodged by the Applicant, ended on 5 October 2004, many 
years after the occurrences complained of by the Applicant. Hence, the irregularities 
for which the Bank is responsible could not be cured by producing the relevant 
documentation before the Staff Appeals Committee. 

 

71. During the oral hearings, the Applicant presented a new complaint, arguing that the 
termination of her appointment constituted a measure of retaliation taken by the Bank 
against her because the Bank found her insistence on correct procedural processing of 
files disturbing. In more or less 20 cases, she had objected to the payment of invoices 
which were not accompanied by the required documentation (bills for shipment of 
personal effects of staff members where the three required bids from cargo enterprises 
were lacking). Notwithstanding this obvious defect, she had been instructed by Mr. 
Sidibe to make the requested irregular payments. 

 

72. Mr. Sidibe, who had been called as witness, denied this allegation. The Tribunal has 
attempted to clarify the contradiction between the submissions of the Applicant and 
the testimony of the witness. Given that the computer used by the Applicant during her 
time of service with the Bank has remained in Abidjan, it has not proved possible to 
retrieve it and to verify, by scrutinizing its hard disc, whether indeed instructions were 
given to the Applicant to proceed contrary to what the regulations in force provided. 
Consequently, the Tribunal finds that the allegation according to which the 
Application was the victim of a discriminatory measure of retaliation must be 
dismissed. 

 

73. The Applicant has further complained of age discrimination on account of the 
observation made by Mr. Sidibe under the rubric: “Suggested training and 
development activities to improve staff member’s performance” (rubric No: 9 of the 
Staff Probationary Appraisal Form):  
 

“Impossible vu son âge” 
 
The Tribunal agrees with the Applicant that this observation is unfortunate and should 
not have been made. However, it is unable to see here a sign of age discrimination 
practiced by the Respondent. On the contrary, by recruiting the Applicant the Bank 
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had shown that it acknowledges the important contribution which persons of an 
advanced age can make in an institution where job experience is a primary asset. In 
any event; the observation complained of has had no bearing on the decision to put an 
end to the employment of the Applicant. 

 

74. The Applicant has also argued that she lost her reasonable expectation to continue her 
service with the Respondent and to have her contract renewed at the end of the two 
years of probation so as to work another two years until retirement. Rightly, in 
responding to this argument, the Bank has drawn attention to the letter of appointment 
which explicitly states that the appointment was subject to a probationary period 
during which time the Bank was entitled to terminate her employment. Consequently, 
the Applicant had no legitimate expectation of confirmation of appointment which 
could only have arisen from some special commitment which was not shown to exist 
in the instant case. 

 

75. The Tribunal does not feel it necessary to probe into the authenticity of the documents 
which in the report of the Staff Appeals Committee were given special consideration 
(paras. 16 to 19). It sees no valid ground for assuming that the file of the Applicant 
was tampered with through improper manoeuvers. Since it has concluded that the 
evaluation of the Applicant in June 2001 took place in violation of due process, the 
dates shown on the relevant documents are irrelevant for the purposes of the decision 
which the Tribunal has to make: 

 

76. Having found that the Respondent failed to observe due process in terminating the 
appointment of the Applicant, the Tribunal must grant the Applicant adequate 
remedies. Given her age and the specific circumstances of the case, the Applicant 
could not possibly continue her service with the Bank. In computing the financial 
compensation she should receive, the Tribunal proceeds from the fact that it is not 
certain that her appointment would have been confirmed had the Bank proceeded in 
accordance with due process. Consequently, the Tribunal rejects the claim of the 
Applicant for four years’ salary. During the two years of the probationary period, she 
was in a precarious situation, having no vested right to the continuation of her 
employment. On the other hand, she has clearly suffered material and moral prejudice. 
On the basis of an equitable evaluation; the Tribunal has come to the conclusion that 
an amount of twelve (12) months of salary should be granted to her as compensation 
of that prejudice. 

 

77. As far as the costs of the proceedings are concerned, Article IX (4), first clause of the 
Statute of the Tribunal specifies that in general each party shall bear its own costs. 
However, the Tribunal takes account of the particular difficulties the Applicant has 
experienced in defending her cause. Making use of the discretion which is granted to it 
by the second clause of the provision just referred to, permitting it to order that the 
reasonable costs incurred by an applicant be reimbursed totally or partially by the 
Bank, the Tribunal holds that indeed the Bank should bear a partial amount of the 
expenditure of the Applicant as set out below. 

 

 

 

 

VI.  THE DECISION    
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78. The Tribunal decides: 
 

a) The decision challenged by the Applicant, the letter of 26 June 2001 informing 
her about the non-confirmation of her appointment, is hereby rescinded. 

 
b) The Bank shall pay the Applicant twelve (12) months of salary. 

 
c) The Bank shall pay the Applicant as compensation for the legal costs she has 

incurred an amount of fifteen thousand (15,000) US-Dollars. 
 

d) The Staff Probationary Appraisal Form regarding the Applicant, dated 11 June 
2001, shall be expunged from the personal file of the Applicant together with 
the annexed undated explanatory memorandum signed by Mr. Sidibe. 

 
e) The remainder of the claims of the Applicant is rejected. 
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