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EBRD’s Past Experience from PPP Operations,  
Lessons Learned and Recommendations  

 
 

1. OPERATIONAL DEFININTION OF  PPP   
 
A PPP is a long-term contractual agreement between a public agency being federal, 
state or local and a private sector party to secure the funding, construction or 
refurbishment, operation and maintenance of an infrastructure project and the delivery 
of a service that traditionally had been undertaken or provided by the public sector. 
Through this agreement, the skills and assets of each sector (public and private) are 
shared in delivering a service or facility for the use of the general public. In addition 
to the sharing of resources, each party shares in the risks and rewards potential in the 
delivery of the service and/or infrastructure.  A balanced transfer of risk between the 
contracting authority and the private partner is a key component of PPPs where 
individual risk components of the project are ideally allocated to the party best able to 
manage them.   
 
2. DUE DILIGENCE APPLIED IN PROJECT PREPARATION   
 
Rationale in Project selection. EBRD’s countries of operation historically trailing on 
infrastructure investments and the need to speed up project implementation to bring 
the general level of services and infrastructures on par with western economies to 
reach EU environmental standards (as in the case of new EU members or accession 
countries) or to reduce infrastructure service costs thereby enhancing competitiveness. 
Local infrastructure can be extremely expensive to develop or rehabilitate.  Public 
authorities often seek to mobilize private capital, where the magnitude of the capital 
investment required compared with a public authority’s ability to incur debt renders 
projects unfeasible.  EBRD will select a project when it perceives to be a primary 
catalyst to attract private sector finance. 
 
The additionality of EBRD as a broker. Under normal circumstances, EBRD’s 
involvement in a transaction with the private sector is thought to provide comfort to 
the participating commercial parties against political risks.  EBRD, however, also 
provides comfort to the government hosting the transaction in that the Bank has 
undertaken its own due diligence, including the undertaking of a cost/benefit analysis 
in respect of the transaction.  Because of its high standards, its position as a long-term 
investor in the economy and as an IFI, the Bank will not permit itself knowingly to be 
associated with a transaction which is manifestly unfair to the contracting authority or 
the private parties.  The presence of EBRD in the transaction is construed as an 
endorsement of its commercial fairness.  Commercial parties too recognise this 
position and will point to the presence of EBRD in a transaction as a demonstration 
that they are dealing fairly with the contracting authority.  This role gains in 
importance where governments are embarking upon a new PPP programme and lack 
the experience to judge whether they have negotiated a reasonable deal.   
 
The Bank may also act as an honest broker seeking to bridge the gap between the 
public and private sectors in any dispute arising.  Disputes usually arise given the the 
long-term nature of most concessions and the changing policies of the host 
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government.  For instance in Hungary, the government decided it wished to change 
the basis of the revenue stream for the concessionaire of the M5 motorway from tolls 
collected from the users to a fee paid by government. The fee was to be paid to the 
concessionaire in return for the concessionaire making the motorway available for use 
in accordance with given performance criteria.  The Bank was able to broker a 
number of critical compromises in the negotiations to make the necessary changes, 
thereby demonstrating its value in the transaction to both the public and private 
sectors. 
 
Most common project configuration. The Bank typically provides a general letter of 
support attached to the tender documents distributed to all reputable bidders, 
indicating its interest in providing financing to the preferred bidder.  Bidders can 
therefore take comfort in the fact that Bank’s financing will be available for the 
project and that the process has been screened by the EBRD, to some extent 
mitigating potential challenges at a later stage.  It should be noted that in PPPs 
structured in those countries with a developed PPP market, it is common practice to 
ask bidders to submit bids supported by fully underwritten financing offers.  Such an 
approach is incompatible with the EBRD’s policy of only providing unconditional 
financing offers once the award of the concession has been made.  Unless the Bank is 
able to influence directly the formulation of the tender to accommodate this position, 
it may see itself excluded from the possibility of providing finance under certain 
circumstances.  On the other hand, it is critical to note that poorly tendered or directly 
negotiated deals in other countries in the region have failed in the past to attract 
adequate financing and have resulted in cancelled or unsuccessful projects. 
 
Mitigating risks during project preparation. The risk of accepting an unfair 
commercial offer can be addressed by the government appointing experienced and 
competent advisers, who can assist the government in its evaluation of the various 
bids and advise how the bids stand in relation to common market practice.  If there is 
a fair and open competition, then to some extent the market will ensure that the 
government achieves a fair deal for the risk allocation proposed depending also on the 
number and quality of the qualified bidders.  If, however, the project is not attractive 
to the commercial market, then the test by market will not afford much comfort and if 
the tender documentation is not well prepared and the bidding process poorly handled, 
then substantial negotiation with one bidder after the tender might take place, with the 
outcome that the final commercial position will not have been tested by the market.  
Under these circumstances the role of the assessment of any bid by the use of a public 
sector comparator to assess the relative cost of undertaking the same work in the 
public sector can become an important element in the assessment of “Value for 
Money” and hence fairness of the offer.  
 
The problem has its roots at the inception of the project and in how the government 
itself selects projects for implementation; if a poor or poorly prepared project is 
selected by the government, then the comfort given by the market is correspondingly 
eroded.  Ideally project selection and prioritisation should be done by a body above 
the competing interests of sectoral ministries on the basis of the greatest EIRR to the 
country and hence the greatest economic benefit.  Tender documentation should be 
prepared by experienced advisers to avoid the pitfalls of poorly thought out and 
prepared documentation.  Project prioritisation and tender preparation are particularly 
important for PPPs, which may be seen by spending ministries as a means of 
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circumventing the budgetary restrictions imposed upon them by either the Finance 
Ministry or the office of the Prime Minister/President. 
 
Need for adequate legal framework.  A Good drafting of tender documentation and 
of the concession agreements themselves will contribute also to the smooth running of 
the concession.  Provision may be made for resolution of disputes, if it is not possible 
by friendly negotiation, then by a neutral arbitration process, to avoid the adversarial 
positions necessitated by going to a court of law.  A well drafted concession 
agreement may also have provision for the rules for any future renegotiation or 
adjustments to the concession, typically based upon the maintenance of the service 
contracted out and the preservation of the investors’ commercial returns.  The 
concession agreement should also provide for the sharing of any benefits on debt 
refinancing between the public and the private sector.  To date governments have not 
sought to share in the benefits arising from the sale of equity in the concession 
company, but this may be considered in future. 
 
While host governments might seek a more pro-active stance from EBRD, in 
particular with respect to confirming the fairness of a transaction, if EBRD were to 
undertake such work, then we could expect to be drawn into controversy, particularly 
as time passes and perceptions and expectations change.  By issuing such opinions, 
the Bank may even undermine its ability to act as honest broker in any future disputes, 
in case an aggrieved party takes exception to a fairness opinion and then perceives the 
Bank as partisan 
 
3. DIVERSITY OF OUTCOMES IN PROJECT IMPLEMENTATION 
 
Country experiences . Within the Bank's countries of operation, few countries met the 
above conditions, although the Bank has financed PPPs in 15 countries.  Few of these 
financings have, however, given rise to business streams owing to a variety of 
reasons.  The lack of a cross-party political consensus on the need for PPPs, changing 
governments, the loss of key personnel and negotiating experience/PPP skills on the 
government side to name a few.  The countries in which the Bank has had most 
experience are Hungary, where there has been five projects and two refinancings and 
Bulgaria with 4 financings.    In all the other countries, there have been two or fewer 
projects.  Although the context in Romania remains difficult given the dynamic 
legislative framework on concession and public services, Romania has seen two PPP 
experiences in the water and waste water sector (loan financing to Apa Nova 
Bucharesti) and the district heating sector (equity investment in Dalkia Romania).  
Two motorway PPPs were financed without the Bank's assistance in Croatia (due to 
lack of competition in the award of the concession) and Poland. In other markets 
poorly executed PPPs, particularly where there has been no competitive procurement 
or poorly implemented competitive procurement, have led to project cancellation 
(Czech Republic: D47 motorway; Romania: Bucharest to Brasov roads concessions, 
political controversy (Bulgaria: Trakia motorway, Sofia Water), or failure of the 
tender (Ukraine: toll roads concessions) thereby tarnishing the reputation of PPPs in 
the country.   
One might think that PPPs would not be practical to implement in ETC, note that two 
PPPs where put forward in Georgia and one in each of Albania,  Armenia, and 
Moldova (all of them airport PPPs), albeit the Moldovan project failed owing to 
default on its obligations by the host government. Only the Albanian PPP was the 
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subject of a classic and smoothly implemented tender. The Bank was able to support 
the others either because they did not represent a natural monopoly, but a competitive 
commercial undertaking or because there were special mitigating circumstances, 
which were accepted as rendering the procurement process acceptable. 
 
Lack of institutional memory. It would appear that a prime contributing factor to the 
failure to turn individual PPP projects into a pipeline of transactions is that deals have 
been promoted by individual sectorial ministries/municipalities. As a consequence the 
PPP skills acquired which transcend sectorial considerations and could have been 
brought to bear for subsequent projects in different sectors have been lost.  By way of 
example, while Hungary was successfully implementing the M6 PPP motorway 
tender, its PPP prison programme failed and was withdrawn, as the skills acquired in 
the Ministry of Economy and Transport were not made available outside the Ministry.  
This argues in favour of the establishment of a supra-ministerial PPP unit to oversee 
the development of PPPs across sectors, the creation of a pipeline of transactions, act 
as an institutional memory for the state and protect against the loss of expertise 
because too reliant on single individual’s expertise. 
 
Public sector skills deficits. To a greater or lesser extent in the newly acceded 
countries of the EU where EBRD operates there is a public sector skills deficit.  As a 
consequence, the allocation of such financing/project implementation skills as are 
available to the public sector has been first to prepare the necessary project dossiers to 
access EU grant funds, with PPPs largely taking secondary priority.  Such focus, to 
the detriment of the development of PPPs by governments, is conditioned by the sums 
of funding available and the extent to which public sector skills are restricted.   For 
instance in Poland, there is substantial EU grant funding available but there is limited 
government resources for the preparation of such project dossiers and a coalition 
government, which, at the best, is ambivalent to PPPs has difficulty dedicating 
adequate resources to PPPs structuring.  As a consequence, even though there has 
been 3 road PPPs in Poland, there is little sign of further PPPs in the pipeline for the 
meantime.  In Latvia, where pre-accession EU funding was not so substantial and 
public sector skills not so scarce, the government has embarked upon a programme, 
supported by EBRD sourced TC funding to identify and implement a pilot PPP road 
project; equally in Romania, the EBRD and the EIB have cooperated to make 
available funds for the identification and preparation of a PPP project to be 
implemented with the close participation of those institutions, with a view to avoiding 
a further abortive tender.  TC funding does not, however, necessarily lead to 
successful tender processes, as was demonstrated by the current tender for the 
Serbian Horgos-Pozega highway concession.  In this case, the government chose to 
formulate a road concession and release tender documentation before the outcome of 
a TC funded study on implementation of PPPs was available and without the benefit 
of an appropriately experienced adviser.  As a consequence, the tender documentation 
as released was flawed and in its current form is unlikely to give rise to the 
submission of any compliant bids. 
 
Issues found in current projects. At present there is a serious initiative in Russia to 
develop PPPs for transport water and waste water infrastructures, with roads and 
motorways at the forefront and target date for launching the tenders of 3/4Q 2006. In 
the municipal sector in Russia, local companies are entering the market operating 
utility networks in a number cities on the basis of long term concession-type lease 
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arrangements with obligations to invest.  The procurement of the long term contracts 
do not at this point meet the PPP Financing Guidelines but the new Federal law on 
concessions may bring the procurement of services by concession closer to the 
requirements of the PPP Financing Guidelines. Russia has also big needs in terms of 
modernisation of regional airports and we believe some projects will be structured on 
the basis of concessions. In Kazakhstan, the process is undergoing evaluation and a 
new concessions law has recently been approved by the President.  As part of EBRD’s 
policy dialogue in the Ukraine, preparatory steps are being made to finance future 
motorway projects on a PPP basis. These countries represent substantial potential 
markets for PPPs with large geographic areas and an acute need to improve 
inadequate infrastructure. 
 
Overall Outcome. In our countries of operation, it is difficult to identify an overall 
trend, but it is clear that the willingness to undertake pilot project PPPs is present in 
many countries.  The institutional ability for the state as a whole to learn from the 
initial experience and replicate further transactions in different sectors is limited by 
the absence of PPP units with the authority to oblige individual ministries to comply 
with best practice. 
 
 
4. MAIN LESSONS LEARNED FROM EX POST EVALUATION 
 
During the last ten years the Evaluation Department of EBRD (EvD) has evaluated 14 
projects in power and energy, MEI and transport that included a PPP component. The 
evaluations found that the Bank met major challenges during the preparation and 
implementation phases of these projects. One challenge was the identification of 
proper financial incentives to attract and maintain a private sector contribution to 
services where revenues are constrained by price or tariffs ceilings due to their public 
good content. Another challenge was to find enough legal protection to the private 
sector for contracts that were to be enforced in a weak legal and regulatory 
framework. Other problems came from lack of continuity in the commitment of 
public administration and government counterparts to the PPP. When the commitment 
was there on both sides the parties could be left with the major issue of sharing the 
financial risk attached to project outcomes.  
 
The Evaluation Department (EvD) found that the Bank had an uneven success in 
dealing with these challenges. The lessons selected below are those that have direct 
operational implications for future projects. While most lessons have a wide range of 
applications across infrastructure, they remain classified by sector in order to recall 
the context in which context they emerged. This is where they could be applied first. 
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Energy Sector 
 
Incentives to improve construction efficiency.  In the Latvia Energy Sector 
Emergency Investment Project, the refurbishing of the engine/compressor units of a 
gas storage installation was carried out through an engineering, procurement and 
construction management (EPCM) contract with a private company. A lesson learned 
from the project is that the Bank can successfully introduce EPCM contracts in the 
power and energy sector, if the contract is awarded after an open competitive tender 
and includes bonus-related incentives for early completion and meeting cost standards 
(OPER 1998).  
 
Water Utilities and District Heating 
 
There is no substitute to strong regulators. The design for the Sofia water project 
tried to eliminate the need for a regulatory agency through a strong contract language 
and the creation of a contract management unit within the Municipality.  This 
approach, however, proved to be unproductive partly due to the weakness of the staff 
and partly due to the need for an on-going independent regulatory function (Sofia 
Water OPER 2003). A similar lesson was drawn from the Harpen District Heating 
project (OPER 2005). 
 
Early Bank engagement is required. The Bank entered early into the privatisation 
process  of the Sophia water project, fully engaged with the Government, worked with 
the Municipality to bring in an experienced Transaction Team (the Bank provided TC 
funding), and encouraged an open and transparent process.  This resulted in a 
transparent and fair bid selection process which was in the interest of all parties: the 
Municipality, consumers, the Project Sponsor and investors (Sofia Water OPER 
2003).  Conversely, a late Bank involvement appears to be ineffective. In the 
Budapest waster water project, the Bank refinanced an investment already made by 
the strategic sponsors that left little leverage for the Bank to evoke changes 
retroactively (Budapest Wastewater OPER 2003).  
 
Long term commitment from stakeholders to final objectives. In the Tallinin water 
project, the water company (ASTV) has moved in less than 10 years from being a 
municipal department, through corporatisation, a public-private-partnership, and is 
now a private company. The Municipality of Tallinn, the Company, United Utilities, 
and the Bank are all to be commended for a successful transition. The earlier 
sovereign EBRD project undertook the major capital improvements, which then 
positioned the company for successful privatisation (Tallinn Water OPER 2004). 
 
Roads 
 
Road PPP may need state financial support.  The lack of a revenue guarantee (in 
whatever form) appears to be the main flaw in the Hungary toll Motorway project. As 
a result, the issue of short term financial sustainability was not sufficiently addressed. 
The market risk could not be entirely borne by the financiers and some form of state 
support appeared to be an essential ingredient in the commercial success of the 
project (M1-M15 Toll Motorway Project, Hungary OPER 1999). 
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Mutual understanding in addressing risks. When a TC attached to a PPP investment 
project involves a major institution building risk, additional measures for risk 
mitigation should be taken upfront. To the extent possible, the Bank should (a) test the 
long term political willingness of the Government to undertake an investment project 
carrying innovative and far reaching institutional changes and (b) obtain a formal 
commitment to seek the required reforms with the support of the TC. This could be 
done through a Letter of Understanding (Poland Private Road Network Management 
TC OPER 2005).  
 
Continuity in Bank policy dialogue. A continuous policy dialogue is essential when 
the public administration which implements a TC project on institutional reforms for 
PPP is likely to be subject to political interference.  To ensure that the Prime Minister, 
the Minister and high ranked civil servant policy decisions remain in favour the 
project, the Bank should maintain regular contact with the stakeholders at all key 
levels of the administration and the Government (Poland Private Road Network 
Management TC OPER 2005).  
 
Ports 
 
Introducing PPP structures in a weak legal framework requires considerable risk 
mitigation. It appeared in the Giurgiulesti Port project that the simple transfer of the 
risk to the Government was not well thought through. Better analysis and 
identification of safeguards against the risk of an increasing black market, possibly 
combined with the definition of milestones which monitor Government undertakings, 
could have contributed to a better project design (Giurgiulesti Port OPER 2004). 
 
 
 
5. EBRD’s RECOMMENDATIONS FOR BEST PRACTICE 
 

EBRD’s and worldwide experience from successful infrastructure PPPs points to the 
existence of a set of common best practice features related mainly to the:  
 

• design of the PPP contract;  
• selection of the operator; and 
• implementation and monitoring of the PPP contract.   

 
These best practice features are common to most infrastructure PPPs although 
variations related to sector specific characteristics (e.g., water, urban transport, ports, 
power, etc.) and to the type of PPP contract (e.g., management contract, lease, 
concession, etc) are notable.   
 
Contract design 
 
Specifications. A key dimension in the design of a PPP contract is the clear output 
specification of the scope and quality of the services to be delivered by the private 
operator and the tariff that customers will have to pay for the service.  Sometimes 
there may be social reasons (e.g., affordability) that justify tariffs below cost for some 
services or group of customers.  In these circumstances, tariff subsidies allow the 
private operator to recover costs and earn an agreed return on investment.  Some 
infrastructure services may be free at the point of use to the user in which case the 
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user pays no direct tariff.  In the case of road transport, for example, the private 
operator may be remunerated through direct payments (e.g., tolls); indirect payments 
(e.g., shadow tolls); or availability payments (i.e., payments linked to agreed 
motorway performance standards).   
 
Best practice suggest the need for thorough technical and financial analysis to define a 
set of service standards (based on cost, willingness to pay and consumer preferences); 
a tariff structure; and a subsidy arrangement (if necessary), which together define the 
outputs expected under private participation and influence the allocation of risks in 
the PPP contract.  The cost of service should include operating and maintenance 
expenses, depreciation, and an agreed return on capital (i.e., the weighted average cost 
of debt and equity)   
 
Allocation of responsibilities and related risks.. A second key dimension of contract 
design is the allocation of responsibilities and risks in the delivery of the infrastructure 
services.  Responsibilities include:  
 

• management (employing and managing staff, implementing business plans);  
• operations and maintenance (inventory management, asset maintenance, 

billing and collection); and 
• investment and finance (planning capacity expansion, forecasting demand, 

preparing technical design, arranging finance, constructing assets).   
 
Risks derive from the uncertain future development of demand and cost variables, 
including interest rates and foreign exchange rates.  Best practice usually requires that 
where a risk can be laid off for a commercially reasonable cost, then such risk may be 
borne by the private sector, for example by laying off interest rate risks and foreign 
exchange risks using treasury products, or by taking insurable risks with the option to 
maintain insurance against such risks.  Such treasury products, however, are not 
always available in all countries at commercially reasonable cost.   
 
Exchange rate fluctuations can be influenced by governments through macroeconomic 
policies but the degree of influence is imperfect.  A private operator also lacks control 
over the exchange rate and its convertibility.  In power purchase agreements, for 
example, the exchange rate risk can be, in theory, passed on to the power purchaser.  
However,  the catastrophic devaluations in  Asia of the late 1990s demonstrated that, 
in practice, such risks could not effectively be passed on given the economic impact 
of the devaluation on the power purchaser.  Private operators, therefore, may be 
unwilling to accept substantial exchange rate risk.  In such circumstances, either the 
public contracting authority should bear some of the exchange rate risk, or the 
operator may be allowed to share some risk with customers (e.g., some tariff 
component set in foreign currency), or the government may step in as the taker of risk 
of last resort. 
 
Each area of responsibility for delivering infrastructure services involves a set of 
risks.  Best practice suggests that a successful PPP contract allocates risks and 
responsibilities between the private operator and the public contracting authority so 
that each responsibility is allocated to the party best able to manage the risks 
associated with it.  Risk management includes the ability to:  
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• predict changes of the relevant risk factor (e.g., demand, non-payment, interest 
rates); 

• influence, control or neutralise the risk factor and its impact on the value of the 
business; and 

• diversify or absorb the risk.   
 
Risk allocation in a PPP contract is a challenging exercise for two reasons: bearing 
risk has a cost and the party bearing the risk will demand something in return (this 
may influence tariff requests, for example) and risk allocation influences the 
incentives and behaviour of the party bearing the risk inducing cost minimization (this 
may influence service quality).  
 
Tariffs. A third key dimension of contract design is the rules that govern risk 
allocation, especially tariff adjustment rules, which are important to allocate risk 
among customers, private operator and the public contracting authority.  Best practice 
in this area differs according to the type of PPP contract.  Tariff adjustment rules often 
allow changes in the costs of certain inputs (over which the private operator has no 
control) to be passed through to customers (e.g., the price of fuel for a power 
generator).  Alternatively, the contract may have tariff indexation formulas that allow 
tariffs to be adjusted at regular intervals.  Given that PPP contracts are unavoidably 
incomplete (i.e., they cannot predict and cover all possible events), best practice 
suggests to use tariff resets especially for long duration contracts.  Tariff resets 
involve a set of rules, principles and processes to adjust tariffs in a predictable way.  
The objectives may be to allow the private operator to earn a reasonable return on 
capital or to return the private operator to its previous financial position following the 
impact of unexpected change on variables such as the exchange rate.   
 
Other best practice rules regarding risk allocation specify performance bonuses and 
penalties, government or contracting authority guarantees, and the compensation paid 
to, or by, the private operator when the PPP contract is terminated.   
 
Operator selection 
 
Selecting a private operator involves ensuring that the PPP opportunity is attractive to 
potential operators and using good processes to identify which operator will be the 
best partner in the PPP arrangement.  The objective of a selection process is to obtain 
the best value for money for the public sector and customers.  Best practice normally 
requires a procurement process that is:  
 

• clear and transparent (explicit contract objectives, understanding of the tender 
process);  

• fair (level playing field where all bidders compete on equal terms); and  
• cost-effective (cost and duration of the bidding corresponds to the potential 

rewards from winning).   
 
There are three basic approaches to select a private operator: competitive bidding, 
competitive negotiation (where the contracting authority engages in simultaneous 
negotiations with two or more bidders), and direct negotiation (e.g., when a private 
sponsor has a project idea and contacts the contracting authority).  The advantages 
and disadvantages of each approach are summarised in the table below. 
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 Advantages 

 
Disadvantages 

Competitive bidding -Encourages transparency 
-Provides a market mechanism 
-Protects contracting authority from 
intensive negotiation 
-Stimulates interest among potential 
bidders 

-May be difficult to implement 
unless outputs are standardised 
and technical parameters clearly 
defined 
-May encourage underbidding 
-May entail high transaction 
costs 
 

Competitive negotiation -Encourages bidders to be innovative 
-Reduces the incentive to underbid 
-Allows contracting authority to 
screen bidders with more criteria than 
just technical expertise and price 

-Bids may be difficult to 
compare 
-Competition is less transparent 
and may allow for corruption 
-May still entail high transaction 
costs for some bidders 
 

Direct negotiation -provide incentives for private 
operators to innovate 
-motivate private interest when the 
cost of competitive bidding is high 
relative to expected revenues 

-Absence of competition 
reduces pressure for cost-
effectiveness 
-No immediate comparable base 
for contracting authority 
-Lacks transparency and may be 
perceived as corrupt reducing 
political sustainability 
 

 
Open, transparent and competitive tendering remains, on balance, the best practice 
procurement method for a public contracting authority to select a private operator for 
the delivery of infrastructure services. The EBRD Concession Policy Guidelines 
requires public sector entities to follow procurement standards founded on the concept 
of competitive tendering.  The Guidelines, however, recognise that there might be 
exceptions from the generally accepted set of procurement rules.  When a formal 
competitive tendering procedure has not been used for the award of the concession, 
EBRD may still consider financing the Concessionaire provided however that “it is 
reasonably assured, by thorough due diligence and a review of evidence” that the 
following core criteria justifying an exception have been met: 

• The process for selecting the Concessionaire has demonstrated sufficient 
fairness, transparency and competition; 

• The process was free from corruption and in compliance with all applicable 
laws and regulations, and 

• The outcome in terms of the concession agreement itself is fair and reasonable 
in terms of price, quality and risk sharing in relations to market practice.  

 
It is interesting to note that for large and complex infrastructure projects the EU has 
recently introduced a new public procurement procedure based on “competitive 
dialogue”, which allows the public contracting authority to carry out detailed 
discussions with pre-qualified private bidders to identify solutions which best meets 
the needs of the authority before requesting final offers from the bidders.  It is too 
early to identify lessons from the competitive dialogue approach to public 
procurement or to assess its applicability to small and simpler infrastructure projects.  
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Contract implementation and monitoring 
 
The implementation of a PPP contract requires institutional arrangements to manage 
the relationship between the private operator, the public contracting authority and the 
customers.  This includes taking actions to:  
 

• monitor the performance of each party’s obligations under the contract;  
• address poor performance;  
• resolve disputes between parties;  
• adjust tariff and service standards; and 
• renegotiate the contract, if justified.   

 
A range of institutions can, in principle, perform some or all of these tasks, ranging 
from a government ministry to an independent regulator, a contracting monitoring 
unit, an independent expert panel, a local or international arbitrator, and local or 
foreign courts.   
 
The institutional arrangement for monitoring contract implementation and dispute 
resolution often depends on sector features and the type of PPP contract in place.  
Best practice suggests a set of criteria to determine which institutional arrangement is 
best for managing and implementing the PPP contract.  The institution performing any 
of the tasks listed above should have:  
 

• Skills and capabilities necessaries to do the job; 
• Incentives and independence to make decisions according to the governing 

rules; 
• Flexibility to exercise discretion in the interest of customers and the operator; 
• Moral and legal rights to take decisions (legitimacy); 
• Access to all the information necessary to perform all the above tasks.  

 
Designing the right institutional arrangement for managing and implementing a PPP 
contract involves, therefore, deciding which people, committees and organisations 
will interpret and apply the contract rules.  Governments need to allocate 
responsibility for monitoring performance and ensuring compliance with the 
obligations set out in the contract. In monitoring the contract, key performance 
indicators are often used to ensure the achievement of adequate performance levels, 
not only financial ones (e.g., reducing water leakages by a certain percentage).  In the 
social sector, service quality surveys are sometimes used to benchmark performance 
to avoid a subjective evaluation of performance by the contracting authority and to 
ensure the private operator has concrete service performance targets. Best practice 
suggests that it always takes time and experience for the parties to a PPP to 
understand each other and work in partnership, irrespective of how well designed are 
the rules and institutions governing the contract. 
 
Finally, renegotiation can be justified when it addresses the incomplete nature of the 
concession contract.  Best practice suggests the need to exercise a measure of 
discretion and flexibility to address events unforeseen in the scope of the PPP contract 
(e.g., review of the maintenance needs in light of unpredicted traffic demand in 
transport projects, or capital investment needs following the discovery of the true state 
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of the water pipes in municipal projects).   However, when contract renegotiation is 
used by the contracting authority or the operator opportunistically, or strategically, to 
secure additional benefits (i.e., not as a result of unforeseen events) then it can 
undermine the economic benefits of the PPP contract because such renegotiation is 
not subject to the competitive discipline of the market.  Best practice suggests that 
concession contracts should contain clauses committing the public contracting 
authority to a policy of no renegotiation except in the case of well-defined triggers.  
Best practice also suggests that due consideration should be given to substantial 
compensation to operators –including penalties-- in case of unilateral changes brought 
about by government or the contracting authority; and to making operators pay a 
substantial fee for any renegotiation request, which will be reimbursed in case of 
renegotiation is decided in the operator’s favour. 
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