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APPLICATION No. 2018/10 
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African Development Bank, Respondent 
 

Order No. 124 of the Administrative Tribunal, issued on 29 August 2019 
 

I. THE FACTS 
 

1. The applicant was hired by the African Development Bank (the respondent) on 3 July 2009 on a 
fixed-term contract of three (3) years as Senior Secretary at the GS6 level in the Operational 
Resources and Policies Department. That contract was lawfully renewed until the date of the 
applicant's dismissal. 
 

2. On 12 November 2018, the applicant filed an application with the Administrative Tribunal. Her 
appeal seeks the annulment of the decision to dismiss for abandonment of post notified to her 
on 25 October 2018. She is also appealing against the amount of the financial compensation 
paid for her relocation from the Bank’s temporary headquarters in Tunis (Tunisia) to its 
permanent headquarters in Abidjan (Côte d'Ivoire) and also criticizes the lack of financial 
compensation on the basis of her performance evaluations for the years 2015, 2016 and 2017. 
Finally, she complains that she was not notified of the renewals of her last two contracts 
covering the periods 2014-2017 and 2017-2020. 
 

3. With regard to this request, the respondent raised a plea of inadmissibility and concluded that 
all claims should be rejected. 
 

4. On 27 June 2019, pursuant to Article XX of the Tribunal's Rules of Procedure, the applicant 
submitted to the Tribunal a request to produce the full medical report drawn up by an external 
panel of medical experts appointed by the respondent. The purpose of the medical report was 
to review the assessment of her health status as part of her return to duty. In her request for 
additional documents, the applicant claims that she did not receive the full medical report, only 
the conclusion and recommendations of the medical panel, and submits that this information is 
not comprehensive and is not such as to fully inform her of the reasons for the decision to 
dismiss her while she was on sick leave and in a state of health did not allow her to resume work. 
She denounces a repeated refusal by the respondent to provide her with the medical file 
containing information necessary for her to establish the truth. 
 

5. On 12 July 2019, the respondent presented its opinion on the applicant's request to produce the 
full medical report and raised objections as to the admissibility ratione temporis of the request 
to produce the medical report in full and as to the merits of that request. 

 
II. ADMISSIBILITY OF THE REQUEST FOR PRODUCTION OF DOCUMENTS: 
 
6. In its arguments of 12 July 2019, the respondent objects to the applicant's request to produce 

documents, pursuant to the provisions of Rule XX of the Tribunal's Rules of Procedure, which 
reads as follows: 
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“1.  The applicant may, before the closure of the pleadings, request the Tribunal 
to order the production of documents or other evidence which he has 
requested and to which the applicant has been denied access by the 
respondent, accompanied by any relevant documentation bearing upon the 
request and the denial or lack of access.  The respondent shall be given an 
opportunity to present its views on the matter to the Tribunal. 

 
2.  The Tribunal may reject the request to the extent that it finds that the 

documents or other evidence requested are clearly irrelevant to the case, or 
that compliance with the request would be unduly burdensome or would 
infringe on the privacy of individuals.  For purposes of assessing the issue of 
privacy, the Tribunal may examine in camera the documents requested. 
 

3.  The Tribunal may, subject to Article IX, Section 1 of the Statute, order the 
production of documents or other evidence in the possession of the 
respondent, and may request information which it deems useful to its 
judgment. 
 

4.  When the Tribunal is not in session, the President shall exercise the powers 
set forth in this Rule.” 

 
7. The respondent submits that Rule XX(1) of the Tribunal's Rules of Procedure requires that the 

request to order the production of documents be made before the proceedings are concluded. 
According to its interpretation of the above-mentioned Rule, the respondent places the 
termination of the proceedings at the end of the exchange of pleadings and supporting 
documents between the parties. In other words, it concludes that the Tribunal cannot validly 
order the production of documents after the delivery of the respondent’s rejoinder filed on 8 
May 2019 and that, as such, this request is time-barred. 

 
8. In its opinion, the respondent states that, pursuant to Rule XX(1) of the Tribunal's Rules of 

Procedure, the proceedings must fall before the end of the phase of the exchange of pleadings 
between the parties and that said phase ended on the day on which its Rejoinder was registered 
by the Tribunal's Executive Secretariat. In the present case, it submits that the applicant's 
request to the Tribunal to order the production of the full report of the medical panel cannot be 
considered valid after 8 May 2019, the date on which its Rejoinder was registered by the 
Executive Secretariat of the Tribunal. By this definition, the applicant’s request dated 22 June 
2019 should have been considered to have been submitted after the deadline and dismissed. 

 
9. The Tribunal does not share the interpretation of the respondent as to the time of termination 

of the proceedings within the meaning of Rule XX(1) of the Rules of Procedure of the Tribunal. 
The Tribunal is of the opinion that this interpretation does not differentiate between the end of 
the written procedure and the end of the examination of an application. The written procedure 
is closed with the filing of the Rejoinder in defence; in this case, it took place on 8 May 2019, the 
date on which the Executive Secretariat of the Tribunal registered the respondent's Rejoinder. 
The end of the examination of an application takes place before the oral proceedings of the 
hearing are held and are subject to the assessment of the Tribunal in accordance with the 
considerations of the facts of the case before it. 

 
10. It is the Tribunal's responsibility to ensure equality between the parties to the dispute and the 

means at their disposal, in particular to produce the documents held by the respondent and 
necessary to examine the file submitted to it. To this end, it must strike a balance between the 
application of principles and the proper administration of justice. The inquisitorial nature of the 
administrative procedure is such as to enable the Tribunal to determine the direction of the 
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investigation and to request any useful measure or submission in accordance with the principle 
of adversarial proceedings, which implies that any useful and effective document may be 
submitted and discussed by the parties. 

 
11. In the present case, the respondent's argument that the request for the submission of 

documents, after the delivery of the respondent’s rejoinder on 8 May 2019, is unfounded insofar 
as the investigation of the case has not been closed by the Tribunal. Moreover, even if the latter 
completes the investigation, it still has the power to validly order the production of a document 
likely to play an important role in the field of evidence. In addition, the applicant's request to 
produce the full report of the panel of medical experts is mainly intended to respond to the 
Bank's defence arguments. It is intended only to provide clarifications concerning the medical 
aspects in relation to the application before the Tribunal. 

 
12.  It follows from the foregoing that the applicant's request to order the respondent to produce 

the full report of the external panel of medical experts appointed by the respondent is 
admissible.  

  
III. ON THE MERITS 

 
13. The respondent claims that it never refused to provide the requested medical report since, on 

26 October 2018, the Bank's Medical Centre provided the applicant with the conclusion and 
recommendations of the medical panel. It justifies the failure to communicate the full report on 
the grounds of the need to safeguard the confidentiality of the applicant's personal medical 
data. The respondent submits that, in its capacity as custodian of the expert report drawn up by 
medical experts independent of the Bank, its Medical Centre took care to protect the applicant's 
interests by refusing to disclose her information to non-doctors. It specifies in substance that 
communication between external medical experts and those of the Bank is authorised in that 
they share the same professional ethics with regard to the preservation of medical 
confidentiality. 

 
14. The respondent also claims that it is in the applicant's interest and in order to protect her 

personal medical data that it restricted itself to communicating to her only the 
recommendations and conclusion of the full medical report drawn up by the panel of 
independent medical experts. It claims that it is out of pure speculation and an attempt at a 
procedural diversion that the applicant argues that information was allegedly concealed from 
her by the respondent and that the submission of the medical expert's file may reveal 
information important to the defence of her case before the Tribunal. The respondent 
concluded that the request for production which it considers to be unfounded has been rejected 
and asks the Tribunal to rule on the basis of the documents in its possession which are already 
in the proceedings. 

 
15. In accordance with the adversarial nature of the judicial proceedings, the respondent must 

communicate to the applicant the documents on which its decision is based and which contain 
factual or legal elements likely to justify the contested decision. The Tribunal considers that it is 
its duty to request that the Bank submit all documents likely to establish the Tribunal's opinion 
and to allow the verification of the applicant's allegations necessary to settle the dispute 
submitted to it. While the adversarial nature of the procedure requires the communication to 
each of the parties of all documents submitted during the proceedings, this requirement is 
necessarily limited as regards confidential documents or documents containing personal data, 
in particular those covered by medical confidentiality, access to which must be reserved 
exclusively for the person concerned and to natural and legal persons duly authorised by the 
person concerned him or herself. 
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16. In this case, it appears from the examination of the documents in the application that the 
respondent expressly refers to the medical report of an external panel of doctors which it itself 
appointed in the letter of 25 October 2018 from the Director of Human Resources informing the 
applicant of his decision to terminate her employment for abandonment of post pursuant to 
Rule 610.04 of the Bank's Staff Rules. It also appears that the applicant requested the medical 
expert's report on numerous occasions, as early as the investigation phase of the Staff Appeal 
Committee's investigation and during the exchanges of written submissions before the Tribunal, 
to no avail. 

 
17. The Tribunal notes that the respondent does not justify the validity of its refusal to communicate 

the full report to the applicant. The respondent cannot validly argue that it is in order to 
safeguard the confidentiality of personal data of a medical nature and to protect the applicant 
that it denies her access to her own medical data. 

 
18. The Tribunal considers that access by any person to any information concerning his or her health 

held, in any capacity whatsoever, by health professionals or institutions is a general principle of 
the fundamental right to privacy. Consequently, the Tribunal considers that the non-disclosure 
of medical information cannot be invoked against the applicant and that the applicant is free, if 
she considers it useful, to disclose to the Tribunal as part of its judicial proceedings, any personal 
information that she considers useful to defend her case. 

 
ORDERS 
 
19. For the above reasons and after consideration of the applicant's request to submit the full 

medical report of the external medical panel submitted on 27 June 2019 pursuant to Rule XX(1), 
and the respondent's opinion dated 12 July 2019, the Tribunal orders a preliminary judgment: 

 
(1) that the respondent communicates to the applicant, within 30 days of notification of this 

Order, the full medical report prepared by the panel of three (3) medical experts who 
examined the applicant on 6 August 2018. 
 

(2) Without prejudice to the rights and legal arguments of the parties. 
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