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ADMINISTRATIVE TRIBUNAL OF THE AFRICAN DEVELOPMENT BANK 
 

QUORUM : Justice Leona Valerie THERON    President  
Justice Benjamin Joses ODOKI    Vice-President 
Justice Mathias EPULI ALOH    Member 
Professor Ahmed MAHIOU    Member 

 
APPLICATION No. 2018/09 

 
B. M., Applicant 

African Development Bank, Respondent 
 

Judgment No. 128 of the Administrative Tribunal, delivered on 18 October 2019 
 

I. THE FACTS 
 

1. The applicant joined the African Development Bank as a Senior Statistician on 12 December 2007. On 
22 June 2018, the respondent summarily dismissed the applicant on the ground of serious misconduct. 

 
2. On 22 August 2018, the applicant requested that the Tribunal grant him an extension of time to appeal 

against the respondent’s decision. 
 

3. On 10 September 2018, the applicant filed an application with the Tribunal against the respondent’s 
decision of summary dismissal. On 17 September 2018, the Executive Secretary of the Tribunal 
returned the application for correction and granted the applicant 15 days to make corrections. On 5 
October 2018, the applicant filed the corrected application before the Tribunal. In accordance with 
Rule IX(7) of the Tribunal’s Rules of Procedure, the Executive Secretary considered the corrected 
application dated 5 October 2018, as filed on 10 September 2018. 

 
4. On 23 October 2018, the Executive Secretary informed both parties that the Tribunal had accepted the 

applicant’s request to file the application out of time and that the application filed on 10 September 
2018 was considered to have been filed timeously. On 23 November 2018, the respondent filed a 
motion of inadmissibility pursuant to Rule XIV(1) of the Tribunal’s Rules of Procedure. 

 
II. THE BANK’S MOTION OF INADMISSIBILITY 

 
5. The respondent raises a preliminary objection to the application on the ground that the applicant filed 

the application out of time and contends that it is therefore inadmissible before the Tribunal. 
 

6. The respondent submits that since the applicant was notified of the decision for summary dismissal on 
22 June 2018, his application should have been filed with the Tribunal not later than sixty days after 
that date, namely, 21 August 2018.  The respondent contends that the applicant, by filing the 
application on 10 September 2018, filed it out of time. 

 
III. THE APPLICANT’S RESPONSE TO THE MOTION OF INADMISSIBILITY 

 
7. The applicant refutes the respondent‘s submission that the application should be dismissed on the 

ground that it was filed out of time. The applicant avers that the respondent did not comply with Rule 
XIV(1) of the Tribunal’s Rules of Procedure, which states: 
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“The respondent may file a motion within thirty (30) days of receipt of an application 
alleging non-admissibility of the application. The filing of the motion shall suspend 
the period of time for answering the application until the motion is acted on by the 
Tribunal”. 
 

8. The applicant asserts that the respondent received the application on 23 October 2018 and filed the 
motion of inadmissibility on 23 November 2018, while the deadline to file the motion was 22 
November 2018. He therefore argues that the respondent, by filing the motion of inadmissibility on 23 
November 2018 instead of 22 November 2018, did not comply with Rule XIV(1) of the Tribunal’s Rules 
of Procedure. 

 
9. The applicant further asserts that he filed the application on 10 September 2018 with the leave of the 

Tribunal. He states that the Tribunal accepted his request for extension of time to file the application. 
He therefore argues that the respondent’s motion of inadmissibility was misplaced and misconceived.  

 
IV. THE LAW 

 
10. Rule 102.09 of the Staff Rules states: 

 
“A staff member against whom a disciplinary measure has been imposed shall have 
the right to appeal against such a measure, and may lodge his/her appeal with the 
Administrative Tribunal within sixty (60) days of the letter of notification of the 
disciplinary measure”.  

 
11. Article III(4) of the Statute of the Tribunal states: 

 
“Notwithstanding the provisions of paragraph 2 of this Article, the Tribunal may 
decide in exceptional circumstances, where it considers the delay justified, to waive 
the time limits prescribed under this Article in order to receive an application that 
would otherwise be inadmissible”. 

 
12. The application of Rule 102.09 of the Staff Rules is strict, as stated in the case of R.Y v African 

Development Bank1 and P.N v African Development Bank.2 Of particular relevance to this matter are 
the following paragraphs of RY v the African Development Bank: 

 
“The Tribunal notes that, in general, disciplinary matters are governed by special 
rules which derogate from the procedural rules laid down for disputes relating to 
the performance “of the contract of employment or the terms of appointment” as 
provided for in Article III(2)(ii) of the Statute of the Administrative Tribunal. 
Therefore, for example, appeals in disciplinary matters are not subject to the 
exhaustion of internal remedies or to prior appeal to the Staff Appeals Committee, 
but are the subject of a direct appeal before the Tribunal, in accordance with Staff 
Rule 102.09.” 3 

  

                                                           
1 Application No. 2017/05 (Judgment No. 108 of 4 July 2018) 
2 Application No. 2018/02 (Judgment No. 110 of 4 July 2018) 
3 Application No. 2017/05 (Judgment No. 108 of 4 July 2018) paragraph 14. 
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13. On the other hand, it is important to note that the Tribunal has inherent jurisdiction, in exceptional 
circumstances, to admit an application that does not comply with the stipulated time limits.4 The 
authority for this proposition is found in P.N v the African Development Bank, where it is  stated: 

 
"Since in the present case, a disciplinary measure of summary dismissal was 
imposed against the applicant the prescribed time limit applicable to his application 
was sixty (60) days, and not ninety (90) days.” 
 
It remains to consider whether the Tribunal should exercise its discretion and admit 
the case, notwithstanding that it has been commenced out of time. It is common 
cause that the applicant lodged his appeal five days after the prescribed period of 
sixty (60) days. However, the Tribunal is granted discretion to waive the time limit 
provided in exceptional circumstances as provided in Article III (4) of the Statute. 
 
… 
 
In this matter, where the applicant acted in good faith, the Tribunal is justified in 
exercising its discretion in Article III (4) in his favour. Exceptional circumstances have 
not been defined and each case must be decided on its merits. The applicant was 
diligent and genuinely believed that he was acting within the prescribed time limit. 
In the present case, exceptional circumstances do exist. The Tribunal finds that the 
delay was excusable." 5 
 

14. As stated, in terms of a letter dated 22 August 2018, the applicant requested that the Tribunal grant 
him an extension of time to appeal against the respondent’s decision. In support of his request for an 
extension, the applicant explained that he was aware of the Rules of the Tribunal relating to time limits, 
which require that an appeal against any disciplinary decision or penalty must be lodged within sixty 
days of the decision. However, he said he could not do so as he was awaiting documents from the 
respondent in order to properly prepare his defence. The Tribunal notes that the request was made in 
accordance with the provisions of Rule 102.09 of the Staff Rules even if this was not explicitly stated in 
the request. 

 
15. This application for an extension of time was made when the Tribunal was not in session and 

accordingly fell to be dealt with in terms of Rule XXV(2) of the Rules of Procedure of the Tribunal. This 
Rule provides that the President may, when the Tribunal is not in session, deal with any matter not 
provided for in the Rules. 

 
16. Upon receipt of this application for an extension on 23 August 2018, the Tribunal advised the 

respondent of the application and requested that the respondent advise the Tribunal of its response 
to the application within fifteen days, by 7 September 2018. The respondent did not respond to this 
request. The applicant filed the application on 10 September 2018. The applicant, as well as the 
respondent, were advised that the Tribunal had considered the matter and made a decision that the 
filing out of the time limits, was condoned. The respondent was explicitly advised that the Tribunal had 
accepted the applicant’s request to file the application out of time and that the application filed on 10 
September 2018 was considered to be timeous.  

 

                                                           
4 P.N v the African Development Bank, Application No. 2018/02 (Judgment No. 110 of 4 July 2018) 
5 Ibid, paragraphs 21, 22 and 24.  
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17. In the opinion of the Tribunal, the applicant had justifiable grounds for seeking an extension. The main 
reason the applicant had requested an extension of time was because he was awaiting   documents 
from the respondent in order to prepare his defence. The applicant acted in good faith in seeking an 
extension of time from the Tribunal. The respondent did not object to the applicant’s request for an 
extension. Cumulatively, these factors constitute an exceptional circumstance as envisaged in Article 
III(4) of the Statute of the Tribunal.  It was on this basis that the Tribunal granted the applicant an 
extension of time to file the application and considered that the application filed on 10 September 
2018 as filed on time. 

 
18. The applicant, in opposing the Bank’s motion of inadmissibility, raised an additional defense, namely, 

that the Bank’s Motion had been filed out of time. In light of the finding that the application was filed 
timeously, it is not necessary to deal with this defence.  

 
19. It is somewhat surprising that the respondent nevertheless chose, in the circumstances of this matter, 

and after having been pointedly advised that the Tribunal had granted the applicant’s request for 
additional time to file his application, to bring this unfounded and baseless motion of inadmissibility. 
This could easily be considered as an abuse of process. In acting as it did, the Respondent has certainly 
lowered its professional standard.  

 
V. THE DECISION 

 
20. For these reasons the following order is made: 

 
(i) The respondent’s motion of inadmissibility is dismissed, with costs. 
(ii) Costs are reserved. 
(iii) The respondent is to file its Answer to the application within (fifty) 50 days from the date of 

judgment. 
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