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ADMINISTRATIVE TRIBUNAL OF THE AFRICAN DEVELOPMENT BANK 
 

QUORUM : Justice Leona Valerie THERON    President  
Justice Benjamin Joses ODOKI    Vice-President 
Justice Mathias EPULI ALOH    Member 
Professor Ahmed MAHIOU    Member 

 
APPLICATION No. 2019/02 

 
R. I. U., Applicant 

African Development Bank, Respondent 
 

Judgment No. 131 of the Administrative Tribunal, delivered on 18 October 2019 
 

I. THE FACTS 
 

1. The applicant joined the African Development Bank on 16 July 2002 and held the position of 
Senior Administrative Assistant in the Staff Council Office (SCO). On 24 November 2016, the 
Chairperson of SCO (manager) lodged a complaint against the applicant with the Director, Human 
Resources Management (CHHR) (Director), for insubordination and insolence.  

 

2. On 30 August 2017, after several attempts to mediate the case, the Director transferred the 
applicant from SCO to the HR Shared Services (CHHR2) as Senior Team Assistant with effect from 
1 September 2017. A Disciplinary Committee was set up in February 2018 to consider the charges 
of insubordination and insolence against the applicant. On 22 October 2018, the Disciplinary 
Committee submitted its report to the Vice President, Human Resources and Corporate Services 
(CHVP). The Committee found the applicant guilty of insubordination and insolence to her 
manager and recommended that she be given a written warning and reassigned from SCO to 
another department. The Vice President (CHVP) accepted the recommendations made by the 
Disciplinary Committee. In terms of a letter dated 29 January 2019, the Director warned the 
applicant and instructed her to refrain from insolent conduct and insubordination towards her 
supervisors and recorded that she would be reassigned to another department.   
 

3. The applicant lodged an appeal with the Staff Appeals Committee. She was aggrieved by, among 
other, her 2016 performance evaluation rating of “satisfactory” and her involuntary transfer from 
SCO. She also claimed biased treatment from her manager. She further contested the renewal of 
her employment contract for a period of six months instead of the usual three years for all 
mapped staff under the Bank’s Development Business Model. 

 

4. The Staff Appeals Committee concluded that the applicant had been subjected to discriminatory 
treatment and there were no reasonable grounds for shortening her contract period instead of 
awarding her the usual three-year contract. On 11 January 2019, the Committee recommended 
to the President of the Bank (President) that the Bank compensate the applicant for the anguish 
and pain caused to her in consequence of the shortening of her contract. On 8 March 2019, and 
prior to the President making a decision, the applicant filed an application before the Tribunal 
challenging the respondent’s decision of 29 January 2019 to impose disciplinary measures against 
her. 
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II. ARGUMENTS OF THE PARTIES 
 

5. The applicant disputes that misconduct on her part has been proved. She contends that the 
respondent’s decision is irregular. She also asserts that the sanction for her acts of 
insubordination and insolence is disproportionate. She submits that her manager requested a list 
of email addresses of all Financial Cooperative Association of International Civil Servants (AMFIE) 
members in the Bank from her. Instead of responding to him, she forwarded his email to all AMFIE 
members without the required authorization from her manager. She argues that such conduct 
cannot give rise to disciplinary sanction. She further argues that since she was a coordinator for 
Africa as well as the Vice President of AMFIE,  forwarding her manager’s email to AMFIE members 
was a matter of discretion to inform them that she had been asked to disclose their personal 
details.  
 

6. She further submits that the respondent’s decision of 29 January 2019 violated the spirit and 
conclusions of proceedings before the Staff Appeals Committee as the Committee had found that 
she had been a victim of discrimination at the instance of her manager and subjected to 
administrative decisions which were not in accordance with the Bank’s practice.  She submits that 
having an appeal before the Staff Appeals Committee prohibited her from appearing before the 
Disciplinary Committee and being sanctioned by the latter Committee. The applicant further 
argues that the respondent’s decision is null and void.  
 

7. The respondent maintains that the disciplinary measures were based on proper findings of 
misconduct and were reasonable, and that this application is groundless. 

 

III. RELIEF SOUGHT 
 

8. The applicant requests that (i) the written warning be withdrawn and removed from her personal 
file; (ii) the recommendation of the Staff Appeals Committee be implemented and (iii) her 
commitment to the Bank’s success be recognized. The respondent requests that the Tribunal 
dismiss the application. 

 
IV. THE LAW 

 
9. The main issues which arise for determination are whether the disciplinary measures (written 

warning and reassignment) imposed on the applicant were irregular, null and void and whether a 
double sanction was meted out on the applicant in respect of the same offence? The Tribunal 
proposes to deal with these two issues having regard to the facts of this matter and the applicable 
legal framework. The Tribunal does not intend to deal with each of the specific grounds and the 
reasons raised by the applicant, as some of these reasons are vague, while others completely 
without merit.  
 

10. When a Tribunal reviews a sanction imposed by the Administration, it must examine the facts on 
which the sanction is based in order to determine whether misconduct has been established. It 
must also consider whether the established facts constitute misconduct, and whether the 
sanction is proportionate to the offence.1 
 

                                                           
1 Haniya v UNRWA, Judgment No. 24 of 2010, United Nations Appeal Tribunal, consideration 31. 
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11. Was misconduct on the part of the applicant established? A number of witnesses testified before 

the Disciplinary Committee. The applicant elected not to participate in these proceedings. During 
the proceedings, the respondent had proven a prima facie case of insubordination and insolence 
against the applicant. By declining to appear before the Disciplinary Committee to present her 
side of the story, the applicant failed to provide an explanation for her conduct.  
 

12. It is trite that once a prima facie case of misconduct is established, the staff member must provide 
a satisfactory explanation justifying the conduct in question.2  The facts establishing the existence 
of the applicant's insubordination and insolence are fully explained in the Report of the 
Disciplinary Committee.  In these circumstances, it was reasonable for the Disciplinary Committee 
to arrive at a finding that the insubordination and insolence were proven.  
 

13. The Tribunal is mindful that it should be cautious to substitute its assessment for that of the 
competent authority.3 In the circumstances, there is no ground for this Tribunal to overturn the 
decision of the Disciplinary Committee. 

 

14. The applicant claims that the decision is null for three reasons: (i) that she cannot be sanctioned 
following the disciplinary proceedings as she had a pending proceeding before the Staff Appeals 
Committee at the time; (ii) the fact the report of the Disciplinary Committee contains two 
handwritten dates renders the Report null and void, and therefore it cannot form the basis of a 
decision; and (iii) a witness testified before the Disciplinary Committee that she heard the 
applicant making disparaging comments about South Africans (a fact otherwise contested by the 
applicant) more than a year after the incident; the witness was thus in breach of her ethical duty 
to immediately report such incidents to the respondent and this, in turn, renders the decision 
null. 

 

15. The applicant's argument that having an appeal pending before the Staff Appeals Committee 
prohibits her from appearing before the Disciplinary Committee and from being sanctioned, has 
no basis in law.  The mandates of the two bodies are completely distinct.4 The Chairperson of the 
Disciplinary Committee, in email correspondence specifically explained the distinction between 
the two bodies to the applicant and that the role of the Disciplinary Committee is to make 
recommendations regarding disciplinary matters. In any event, the subject matter of the two 
proceedings were very different. The matter before the Staff Appeals Committee was the 
challenge by the applicant of her 2016 performance evaluation, the duration of her renewed 
contract and her involuntary transfer from SCO. 

 

16. The applicant’s assertion that the different handwritten dates on the Disciplinary Committee's 
Report nullifies the Report has no basis. It is clear from a reading of the first page of the Report 
that “October 22nd, 2018” is the date of the Report and “31.10.18” is the date the Vice President 
accepted the recommendations. There is therefore no contradiction or confusion regarding the 
dates reflected on the Report. 

 

                                                           
2 Mr. N.O. v. the African Development Bank, Application 2007/04 (Judgment No. 62 of 8 August 2008) 
3 Jenkins-Johnston v African Development Bank, Application No. 2004/02 (Judgment No. 38 of 1 December 2005) 
4 Staff Rules 103.01 (c) and 102.00 deal with the role and functions of the Staff Appeals Committee and Disciplinary 
Committee respectively. 
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17. The fact that  the witness may have breached the respondent’s ethical rules, is without more, 
insufficient reason to reject her evidence and cannot legally form a basis to contest the validity of 
the Report.  

 

18. Was the sanction disproportionate to the offence? The applicant admits that she failed to obey 
two instructions from her manager about not communicating information regarding SCO to 
outside parties. She seeks to minimize this insubordination by contending that since she 
forwarded her manager's emails to members of another international organization, it cannot give 
rise to a disciplinary sanction. On her own version she failed to obey the instructions from her 
manager. This constitutes insubordination.  

 

19. The fact that the applicant was, at the time, Vice President of the international organization does 
not excuse her insubordination. Section 4.3.1 of the Bank’s Code of Conduct provides that staff 
members shall act with impartiality, tolerance and understanding when dealing with other 
officials and that they are to treat their colleagues, whether supervisors, peers or subordinates, 
with courtesy and respect.5 The applicant, as a staff member of the Bank, owes the Bank “first 
loyalty” as set out in Regulation 3.2 of the Staff Regulations and Rules.6 In addition, she is subject 
to the authority of her manager, even in her interactions with international organizations. Staff 
Rule 33.00 stipulates that all staff are under the authority of the President and that a hierarchical 
superior in the Bank exercises authority in the name of the President. For these reasons, this 
ground too is unsustainable. 

 

20. Staff Rule 101.04(b) provides: 
 

“Disciplinary measures resulting from disciplinary proceedings for misconduct may, 
depending on the gravity of the misconduct, take one or more of the following forms: 
(i) written warning; 
(ii) removal of benefits and allowances, whether permanently or for a specified 

period of time; 
(iii) reduction in pay, including withholding pay increases; 
(iv) reassignment from one department to another, and/or demotion; and 
(v) dismissal.” 

 
21. The sanction of a written warning and transfer is envisaged in the Staff Rules. The disciplinary 

measures were reasonable in the circumstances. The insolence and insubordination that formed 
the basis of the complaint arose from an email exchange between the applicant and her manager. 
This email exchange demonstrates the applicant's defiance and disregard of her manager's 

                                                           
5 The full text of this Rule reads: 
“In dealing with other officials, staff members shall act with impartiality, tolerance and understanding. They shall 
treat their colleagues, whether supervisors, peers or subordinates, with courtesy and respect. They shall avoid any 
action which may be viewed as harassment, including sexual or gender harassment, or verbal or physical abuse. 
They shall at all times avoid comportment or behaviour at the workplace which, although not rising to the level of 
harassment or abuse, may nonetheless create an atmosphere of hostility or intimidation that interferes with work 
performance.” 
6 Regulation 3.2 of the Staff Regulations and Rules provides: 
“By accepting appointment, staff members pledge themselves to discharge their functions and conduct themselves 
in the Bank's best interests. Consequently, their first loyalty is to the Bank and to no other authority. They shall 
respect and do their utmost to maintain the international character of their position and refrain from any action 
or conduct likely to compromise them or the Bank, whose reputation and prestige they must seek to maintain and 
enhance.” 
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instructions. The conclusion by the Disciplinary Committee that the applicant had “demonstrated 
aggressive and uncompromising attitude in working with her Superior and colleagues” and that 
the she was “culpable of insubordination and insolence to her superior” cannot be faulted. There 
is no reason to overturn these findings. 

 

22. Does the sanction of official reassignment in terms of the decision of January 2019 constitute a 
double sanction? The applicant argues that the written warning from the Director, informing her 
that she would "officially be reassigned to a new department” amounted to a double sanction 
since she had already been transferred from her position of Senior Administrative Assistant in 
SCO to a position of Senior Team Assistant in CHHR in August  2017, prior to the written warning. 

 

23. The rule against double jeopardy precludes the imposition of disciplinary measures for 
misconduct that has already attracted a disciplinary sanction. It does not however, prevent 
disciplinary and non-disciplinary consequences attaching to the same misconduct.7 In this matter, 
both disciplinary and non-disciplinary consequences arose from the same incident. 

 

24. It is clear from the evidence that the transfer of the applicant in August 2017 did not result from 
the imposition of a disciplinary measure. While the reassignment of a staff member can be 
effected as a disciplinary measure under Staff Rule 101.04, such a measure can only be imposed 
after the conclusion of disciplinary proceedings. No disciplinary proceedings were held which 
resulted in the transfer of the applicant in 2017. The evidence presented was to the effect that 
the transfer of the applicant was a temporary measure to resolve the difficult conflict situation 
between her and her manager. Her August 2017 transfer resulted from the application of Staff 
Rule 67.03 in terms of which the President may, in the best interests of the Bank, transfer any 
staff member.  

 

25. The decision to transfer the applicant followed several failed attempts to mediate the dispute 
between her and her manager. It was therefore in the interests of the Bank to transfer the 
applicant outside of SCO. The applicant was transferred with her position meaning that SCO lost 
its position of Senior Administrative Assistant. By recommending that the applicant be officially 
transferred, the intention of the Disciplinary Committee was to allow SCO to get its position back 
and recruit a replacement once the applicant found a new position. 

 

26. Finally, it is necessary to comment briefly on a misconception held by the applicant. The fact that 
the Staff Appeals Committee found in her favour and specifically found that she had been 
discriminated against is not relevant in these proceedings. The Staff Appeals Committee's report 
does not contain a decision but rather recommendations which were submitted to the President 
for decision. The matters before the Staff Appeals Committee are not related to the matters 
before the Disciplinary Committee. It is against the latter proceedings that the applicant has 
appealed to this Tribunal. The relief requested by the applicant in this Tribunal, namely, that the 
recommendation of the Staff Appeals Committee be implemented, is unrelated to the contested 
decision of 29 January 2019 and cannot be considered in this Application. 

  

                                                           
7 V.C. B. v European Free Trade Association (EFTA), Judgment No 3126, ILOAT, Consideration 17. 
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V. THE DECISION 

 
27. For these reasons the application is dismissed. 

 

 

 

 

Leona Valerie THERON     President  
 
 
Abdoulkader DILEITA     Executive Secretary 
 
 
THE APPLICANT 
 
R. I. U. 
 
 
COUNSELS FOR THE RESPONDENT 
 
Godfred PENN      General Counsel 
Omesiri AKPOFURE-IDRISS    Division Manager, PGCL.4 
Eric LEBLANC      Chief Legal Counsel 
 
 




